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The New Labor Legislation and the 
Office of the General Counsel 


Condensed from a speech delivered by Hon. Stuart Roth- 
man before the Federated Employers of San Francisco 
at the Sheraton-Palace Hotel, San Francisco, Calif., 
Monday, November 2, 1959 (R-638). 


On September 14, 1959, President Eisenhower signed 
into law the Labor-Management Reporting and Dis- 
closure Act of 1959. I would like to discuss with you 
today what we have done to get ready to handle the 
new legislation. Before I do that, I would like to 
sketch for you briefly how the Office of the General 
Counsel operates generally under the Act. 

A statement of objectives of the Office of the Gen- 
eral Counsel, issued shortly after I took office, requires 
that “There shall be a full and comprehensive investi- 
gation of each matter brought before the General Coun- 
sel and those acting on his behalf. Each determination 
and disposition shall be based upon merit, uninfluenced 
by outside pressures and extraneous factors.” The 
standing instructions also require that the staff im- 
vestigate all cases with the utmost dispatch because we 
are acutely aware that the passage of time impairs 
the value of any investigation and frustrates the effec- 
tuation of the Act’s purposes. 

The quality of the investigation is crucial in the 
scheme of things because, under the Act, if the General 
Counsel decides that a case lacks probable merit and 
that circumstances do not warrant the issuance of 
complaint, that is the end of the case. There is no 
appeal from his decision to dismiss a charge, either to 
the Board or to the courts. By the same token, when 
the General Counsel decides to issue a complaint and 
put the parties to their defense, he has set in motion 
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formal proceedings which may have a profound impact 
upon the parties involved. 

A consequential aspect of this complaint-issuance 
power is that the General Counsel must, by the very 
nature of his position, make the imtial interpretations 
of the law. Although most cases—and here I am speak- 
ing of those arising under the old law—are governed by 
established legal precedents, there are always a small 
but significant number of cases which present difficult 
or novel questions of law or policy. These are the 
eases which are significant in the administration of 
the Act, and which gave it full content and meaning. 

Subsequent to November 13, every case arising under 
the new amendments will present a novel question of 
law, including even the question whether November 13 
is itself the correct effective date. In some situations 
the Act will speak surely and with certainty. However, 
there will be many cases where the reach of the Act 
will be somewhat obscure. Our task in the months 
ahead in the handling of such cases will be to translate 
as faithfully as possible the statutory language and 
purpose into sound administrative policy and decision. 

On September 14 we inaugurated “Operation 60” 
which was a plan to utilize the 60-day grace period as 
fully and as efficiently as possible in the preparation 
for the administration of the new legislation. 

1. Legal memoranda on the various provisions of 
the new Act were prepared and circulated to our re- 
gional and Washington personnel for study and com- 
ment. 

2. Proposed changes in the Board Rules and Regu- 
lations, as required by the new Act, have been prepared 
and, with the approval of the Board, have now been 
cleared. Changes were prepared with respect to the 
Statements of Procedure and our Field Manual. Forms 
were changed. A new pleading manual is in prepara- 
tion. 
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3. Interpretative bulletins and operational guides 
have been prepared on all areas of the law and dis- 
tributed to operating personnel for internal use. An 
internal Handbook against Racketeering practices 
which impair the integrity of National Labor Rela- 
tions Board procedures and undermine the confidence 
of labor organizations, employers, and the public, is 
almost ready for regional use and guidance. 

4. Staff experts conducted evening lectures for the 
Washington staff on various phases of the law. Re- 
gional Office training programs were modified to pro- 
vide immediate and intensive instruction on the amend- 
ments. 

5. Budget and manpower studies have been pre- 
pared and a recruitment program accelerated to meet 
our new staffing requirements. 

6. For the first time in many years, the Washing- 
ton Operations staff has been fundamentally reorgan- 
ized and also new and specialized administrative units 
have been established so that each case can be handled 
at the Washington level with the greatest of dispatch. 

7. A two-volume, indexed, legislative history of the 
amendments to the National Labor Relations Act is 
all but complete. Copy is now at the Government Print- 
ing Office, and bound volumes should soon be available 
to the public. 

The prime objective of the Office of the General 
Counsel is that cases be handled within the Agency 
with the greatest fairness and expedition. At the end 
of September the average age of an unfair labor prac- 
tice charge pending under preliminary investigation 
was 26 days. A year ago at that time the average age 
was 60 days. As we go into the administration of the 
newly amended Act, we do not have anywhere in our 
30 offices around the country a single case which is 
more than 45 days old that has not been fully investi- 
gated and our course of action determined. 
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I consider formal litigation a last resort and I will be 
satisfied when I can say that no complaint issues from 
the Office of the General Counsel unless every avenue 
of amicable settlement consistent with the purposes of 
the Act has been explored. I believe that voluntary 
compliance is the best means of achieving a national 
labor policy. The Agency may be justly proud of the 
fact that by far the majority of cases filed are infor- 
mally adjusted without the necessity of formal pro- 
ceedings. 

During all of fiscal year 1959 ending June 30, 1959, 
it required an average of 104 days for the Agency to 
issue a complaint in the situations in which investiga- 
tion disclosed that the charge had merit. In the last 
four months the entire investigation and evaluation 
of the case, culminating in the issuance of complaint, 
required only an average of 68 days, and end the old 
Act administration with no case in the country over 
45 days old before a decision to issue or not issue an 
unfair labor practice complaint has been made, all this 
with no impairment of the quality of our investiga- 
tion. 

Informal dismissals today average 67 days from 
filing, as compared with an average of 79 days for 
fiscal 1959. Informal withdrawals today average 29 
days, as compared with 34 days in fiscal year 1959. 
Informal settlements today average 149 days, as com- 
pared with 171 days for fiscal year 1959. 

There is one area in which the Act itself directs the 
highest priority in case handling. I refer to Section 
10(1), which provides for the issuance of injunctions 
in secondary boycott and certain other cases. Our 
standing rules require the completion of a 10(1) in- 
vestigation within 72 hours of the filing of the charge. 
At times this goal is impossible of attainment, but we 
are always striving to meet it. When circumstances 
permit, relief from secondary boycott conduct can be 
obtained in a matter of days. 
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In my remaining time today, I will outline briefly, 
and in a general way only, some of the key substantive 
provisions and a few problems which will confront us 
under the new law. Officially known as the Labor- 
Management Reporting and Disclosure Act of 1959, 
the law consists of seven separate titles. The first six 
titles deal primarily with the reporting and disclosure 
of certain information by labor organizations, em- 
ployers, and labor relations consultants. They also 
regulate certain internal affairs of labor organizations. 
Except for Title I, those titles will in the main be 
administered by the Secretary of Labor, James P. 
Mitchell, and are in general, not the concern of the 
National Labor Relations Board. Only the last of the 
seven titles is the direct responsibility of the National 
Labor Relations Board and the Office of the General 
Counsel. 

Title VII eliminates the “no-man’s land” in Federal- 
State jurisdiction by permitting state courts or 
agencies to assume jurisdiction over labor disputes 
where the Board has declined to assert jurisdiction. 
The Board, at the same time, is prohibited from further 
narrowing its present jurisdictional standards. The 
existing ban on voting by economic strikers in repre- 
sentation elections is dropped. The building and con- 
struction industry with its peculiar labor management 
problems is the beneficiary of a special exemption 
which permits unions and employers to enter into pre- 
hire labor contracts and 7-day union security contracts. 
The secondary boycott provisions are completely over- 
hauled to plug the loopholes in previous law. Two new 
unfair labor practices are added—one dealing with 
hot cargo contracts and the other with organizational 
and recognition picketing. 

It is important to remember that these amendments 
are made to an existing basic Act established upon 
declared and accepted legislative purposes to achieve 
the legitimate rights of labor and management in in- 
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dustrial relations. But the new amendments do repre- 
sent a notable attempt to learn and to build from the 
past, and to balance the varied interests of labor and 
management for the present and for the future in the 
public interest. 

We still are only at the threshold of Title VII, and 
behind the door lie many intriguing problems of in- 
terpretation. Let me point out some of them to you. 
In the area of Federal-State jurisdiction, a major 
resolution has been made of the “no-man’s land” prob- 
lem. Under the new Act the States and various Federal 
Territories have the right to assert their jurisdiction 
over labor disputes to the extent that the Board has 
not exercised its jurisdiction. Thus the person, who 
was formerly unable to take his case to a State court 
or agency but was turned away from the Board because 
the business involved was not large enough, will now 
have an appropriate forum. But many a supplemen- 
tary administrative aid will be desirable to effectuate 
the clear legislative purpose of a Federal-State system 
that will work smoothly, simply, and effectively. 

There will be some questions about whether the 
Board of a State court or agency should take jurisdic- 
tion in a particular case. The statute says the States 
may act when “the Board declines . . . to assert 
jurisdiction.” This may be done either by a case-by- 
case approach, or by the publication of jurisdictional 
standards, or by a combination of these means. Ex- 
perience shows, though, that some “gray” areas will 
inevitably remain no matter what means of declina- 
tion is utilized. 

A novel departure in Agency practice is being estab- 
lished whereby the Board will be able to give advisory 
opinions or declaratory judgments at the request of 
my Office or a State court or agency, in doubtful juris- 
dictional cases. It is hoped that such a procedure will 
achieve the congressional intent of a smoothly working 
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division of labor cases between Federal and State 
institutions. 

Another Taft-Hartley amendment now permits eco- 
nomic strikers who are not entitled to reinstatement 
to vote in representation elections conducted by the 
National Labor Relations Board during the first year 
of a strike. Two important qualifications on the new 
legislative grant should be noted. Permanently re- 
placed economic strikers are not eligible to vote after 
twelve months from the commencement of the strike. 
Thus, difficulties may easily be imagined as to the 
exact time from which this twelve-month period begins 
to run. The commencement date of a strike is often- 
times a subject of intense dispute. The new provision 
envisages the distinction recognized by the Board be- 
tween economic and unfair labor practice strikes, a 
distinction which at times cannot easily be made. In- 
deed, an unfair labor practice strike may at some point 
be transformed into an economic strike. Although 
the same distinction obtained under Taft-Hartley, pre- 
cise resolution of the issue now becomes more crucial 
since the operation of the new amendment may hinge 
on the exact opening date of the economic strike. The 
right of economic strikers to vote is further qualified 
in that, even before the expiration of the twelve-month 
period, such employees may vote only “under such 
regulations as the Board shall find are consistent with 
the purposes and provisions of this Act.” 

Also added to the National Labor Relations Act is 
a provision which deals with labor-management rela- 
tions in the building and construction industry. This 
new amendment, appearing as Section 8(f) of the Act, 
provides that a union and an employer engaged pri- 
marily in the building and construction industry may 
make an agreement even though it has not been proved 
that the union represented a majority of the employees 
at the time the agreement was made and even though 
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the work has not begun or the employees have not yet 
been hired. Also, agreements may require employees 
to become members of the union seven days after they 
are hired or seven days after the contract becomes 
effective, whichever is later. In all other industries a 
thirty-day grace period is required, and the union must 
represent a majority of the employees at the time a 
contract is made. Thus, pre-hire and seven-day union 
shop agreements have been sanctioned. 

Section 8(f) also permits agreements in the building 
and construction industry requiring the employer to 
notify the union of job openings or give it an oppor- 
tunity to refer qualified applicants, and also specifying 
certain qualifications or priorities for employment. In 
this connection, a nice question arises as to the extent 
that this is declaratory of present law or opens up 
new areas of permissible practice and also as to the 
impact of this new section on the board’s required 
standards for the operation of an exclusive hiring hall, 
as enunciated in the Mountain Pacific decision. 

With respect to the secondary boycott provisions, 
it is clear that certain so-called loopholes in the old 
Taft-Hartley law are now legislatively closed. Under 
the amendments, it is a violation of the law to induce 
an individual neutral employee to engage in a work 
stoppage, or so to induce supervisory employees or 
employees employed by railroads or political entities, 
and other kinds of employers not formerly under the 
protection of the boycott provisions. It is also unlaw- 
ful to threaten, coerce, or restrain any neutral em- 
ployer directly to force him not to do business with a 
primary employer. 

At the same time, the amendments safeguard the 
legality of union picketing at the primary site of a 
labor dispute, and permit unions, under certain spec- 
ified conditions, to use publicity other than picketing 
for the purpose of truthfully advising the public about 
the dispute. 


8 





NEW LABOR LEGISLATION 


Perhaps one of the most significant amendments 
under the new law is the ban on “hot cargo” clauses 
contained in the newly added Section 8(e) of the 
National Labor Relations Act. The hot cargo provision 
specifies that it shall be an unfair labor practice for 
a union and the statutory employer to enter into any 
agreement whereby the employer agrees not to handle 
the products of another employer or cease doing busi- 
ness with any other person. Furthermore, any induce- 
ment or coercion to achieve such an objective is also 
made an unfair labor practice under Section 8(b) (4) 
(A). Both the construction and the garment industry 
are exempted from the general prescription against 
hot cargo clauses under certain circumstances. 

Finally, the amendments to the Act set forth a new 
unfair labor practice section known as Section 8(b) 
(7), and provide for a speedy injunction procedure 
where such violations are uncovered. Section 8(b)(7), 
bans picketing by other than the certified union for 
what is commonly known as recognition or organiza- 
tion in certain stated situations. 

The (A) and (B) parts of Section 8(b)(7), appear 
to present relatively few interpretative problems. 
Where a union, which represents a majority of the 
employees and has not been illegally assisted by the 
employer, is being recognized by the employer, or 
where the employees have expressed their wishes with 
respect to union representation in a valid election, 
Congress concluded that a picket line for representa- 
tion purposes should be avoided for a certain period of 
time. 

Subparagraph (C) provides that, where no recog- 
nized union or valid election is involved, picketing 
is permitted for a reasonable amount of time not to 
exceed 30 days, subject to an important qualification. 
At the end of a reasonable time, the picketing must 
stop, unless a petition has been filed seeking a repre- 
sentation election. 
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If such a petition is filed, the first proviso to sub- 
paragraph (C) requires the Board to process the peti- 
tion under an expedited procedure—which enables it, 
as the provision states, to proceed to an election with- 
out the necessity for a prior hearing or a showing of 
representative interest. It should be borne in mind 
that attention will have to be paid to the legislative 
factor that these special provisions, those found in 
subparagraph (C), together with such legal privileges, 
defenses, immunities, or liabilities that they entail for 
employers, employees and labor organizations, have 
relation to a broader situation which the Congress dealt 
with in the whole of Section 8(b)(7), and these sub- 
paragraph (C) provisos arise out of, and appear in 
the context of a total situation treated by the ene 
in an unfair labor practice setting. 

The legislative history of a number of the senmtie 
reveals specific consideration was given to them. But, 
in a number of the instances, it cannot be said with 
certainty that the resolution of the matter was left 
fully clarified. There are enough opposing arguments 
with respectable support to classify a number of these 
questions as open ones, and accordingly, they are ques- 
tions which may most appropriately be considered in 
the light of particular factual contents rather than as 
an abstract proposition upon which a flat position 
may be asserted with full confidence, although the 
principle governing the particular class of cases may 
be clear. 

It is to be expected that in the months ahead I will be 
called upon to decide initially many close questions of 
law and fact involving the new Act. This is a grave 
responsibility. In discharging this responsibility we 
shall study the law as thoroughly and objectively as it 
is given to us to be thorough and to be objective. If, 
after study of a given case I can say that the conduct 
is clearly prohibited by the new amendments and the 
ease resists informal disposition, I will issue a com- 
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plaint. If it is plain that the conduct is not forbidden 
by the Act, I will not issue a complaint. There will 
also be many close cases where reasonable judges or 
administrators could with fairness and integrity decide 
either way. In such cases I am inclined to favor speedy 
resolution of the issue by the Board and the reviewing 
courts to insure certainty and stability in the law of 
labor relations. I am realistic enough to know that 
there may be occasions when my judgment may not 
satisfy all interested parties. I can only assure you 
that I will study each matter thoroughly within the 
framework of the principles enunciated by the Con- 
gress. I will not act without full and careful investiga- 
tion of the facts and the law. 








Labor Dispute Settlement— 
Local or Federal Function? 


Condensed from an article by Allan Weisenfeld, pub- 
lished in 10 Labor Law Journal 703-706 (October 1959), 
and printed with permission from Labor Law Journal. 
Business address: Commerce Clearing House, Inc., 4025 
W. Peterson Ave., Chicago 46, Illinois. Single copy price, 
$1.00. 


Little note has been taken of proposals made last 
July by the director of the Federal Mediation and 
Conciliation Service in his appearance before the Tel- 
ler Subcommittee of the House Labor Committee. Mr. 
Finnegan’s testimony, couched in terms of giving “com- 
fort” to the Federal Mediation and Conciliation Serv- 
ice, would do violence to “free collective bargaining” 
as currently conceived by placing a federal mediator 
at virtually every bargaining table. 

He suggested that it is desirable to give federal 
mediators immunity from process servers who might 
seek to subpoena them respecting matters about which 
they have information acquired in the performance of 
their duties. This proposal merits consideration and 
should be adopted. It is the other two proposals which 
require extended and intensive scrutiny. The first 
of the suggestions which appear to the writer objec- 
tionable would make the failure to attend a meeting 
called by a federal mediator an unfair labor practice. 
How free does collective bargaining remain when you 
can compel parties to meet under the hammer of an 
unfair labor practice charge? How voluntary is the 
proffer of mediation service when to ignore the sum- 
mons of a federal mediator will result in an invitation 
to appear before the NLRB? 
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The stock in trade of the working mediator is not, 
and must never become, the force of law. It is and 
must remain, if it is to continue to enjoy a measure 
of success, voluntary acceptance by the parties of the 
procedure and their confidence in the mediator. Vol- 
untary mediation and unfair labor practices are an- 
tagonistic. If we permit the submerging of voluntary 
mediation and the adoption of the unfair labor tech- 
nique of bringing disputants together for collective 
bargaining, we take a long step forward in the direc- 
tion of governmental determination of the terms and 
conditions of the labor contract. 

Further, labor disputes, while remaining local in 
character in almost every instance, are likely to be 
protracted because local influences for their settle- 
ment would not be permitted to operate. State media- 
tors would find themselves playing duets with federal 
mediators in virtually all disputes. 

If freedom is to be preserved, the parties must 
remain as free to arrange for their bargaining ses- 
sions with or without the benefit of mediators as 
they are to accept or reject the terms of a proffered 
bargain. 

Mr. Finnegan in his final proposal resurrected the 
nostrum of preventive mediation. A case can be made 
for the proponents of full federal pre-emption of 
all matters subject to the federal labor law. No such 
case can, by the remotest stretch of the imagination, 
be made for extending the scope of activity by the 
FMCS labor disputes involving the negotiations of 
the substantive terms of the collective contract. On 
the contrary, the evidence of experience strongly sug- 
gests that such labor disputes are far more amenable 
to adjustment by local people than by mediators bear- 
ing the impressive label of “federal commissioners of 
conciliation.” We are concerned primarily with the 
garden-variety type of dispute which affects a single 
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plant of a company, however large the plant may be. 
Recent disputes in which the writer was involved 
vividly illustrate the point. 

Every labor dispute, however large in terms of 
number of workers involved, if it is confined to one 
state is basically a problem which has to be settled 
in that state. Local and state officials will bear the 
brunt of bringing about agreement if the dispute 
shows indications of becoming a burden to the econo- 
my of the community. When a labor dispute has a 
serious impact in a given area, the people affected 
look to the chief executive of the state for relief; he, 
in turn, must look to his professional mediators for 
advice. Steps to be taken to a solution of these prob- 
lems will be from the governor’s office through the 
state mediation service or state labor department and 
not from the state house to the White House. 

The federal service should be a mediation agency 
of last resort, as it were. Appeal to the federal agency 
should bring into action the very best in mediation 
service supported by the full weight and dignity of 
the federal government. Prestige is diluted by a 
too-frequent appearance on the stage. This explains 
why a chief municipal or state executive can settle 
a labor dispute after the professionals have failed. 
The present practice of offering mediation service 
immediately following the receipt of a Section 8(d) 
notice has the effect of becoming commonplace and, 
to that extent, reduces the status of the mediator. 

Parties should not be obligated to file notices cap- 
tioned “notice of labor dispute” when, in fact, there 
is no labor dispute. Section 8(d) of the LMRA merely 
represents an opportunity for federal and state media- 
tors to compete for labor dispute business. Negotia- 
tors should be free to decide if mediation will be 
helpful and, further, free to elect which mediator or 
mediation service will be invited to assist. The 
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mediator should be available but not knocking at the 
door seeking admission. 

Mediation is an art administered differently by 
different people. The labels “state,” “federal” or 
“local” have no substantive meaning as applied to 
mediators. A state mediator is not necessarily superior 
to a city mediator and less capable than a federal 
mediator. No mediation service has any mortgage on 
mediation talent. Practitioners of collective bargain- 
ing, therefore, must have the full freedom of selecting 
the mediator they think can best do the job they have 
to have done. To secure this freedom of choice within 
a framework which recognizes the “home town” char- 
acter of a labor dispute, it is suggested that Section 
203(b) of the Taft-Hartley Law be rewritten so that: 

(1) Federal mediation service will be available to 
those areas in which there are no state mediation serv- 
ices available on a full-time, professional basis. 

(2) Federal mediation will be limited in those 
states willing and able to provide adequately paid and 
properly trained mediation personnel to disputes in- 
volving multiplant negotiations crossing state lines; 
disputes involving multiemployer bargaining units; 
and disputes affecting the national interest. 

(3) There will be joint federal-state jurisdiction in 
those disputes which have such a substantial effect 
on interstate commerce as to be felt immediately and 
significantly in more than one state. 

Adoption of these proposals would have the follow- 
ing salutary effects: 

(1) It would eliminate the competition for labor 
disputes between the federal and state mediation agen- 
cies and the playing of duets between state and fed- 
eral mediators, which double the cost to the taxpayer 
without a demonstrable return in mediation efficiency. 

(2) It would return the burden of determining 
whether mediation is indicated to the shoulders of 
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the parties to the bargaining, where it belongs, and 
not to competitive mediators. 

(3) It would permit local and state officials to 
play their normal role of leadership in community 
affairs without conflict of federal jurisdiction. 

(4) It would permit the federal mediation service 
to play a more exalted mediation role in disputes of 
substance involving the welfare of the nation. 











Stock Ownership for Employees 


Condensed from an article by John C. Agnew, published 
in 2 Business Horizons 26-33 (Fall 1959), and printed 
with permission from Business Horizons. Business ad- 
dress: School of Business, Bureau of Business Research, 
Indiana University, Bloomington, Indiana. Single copy 
price, $2.00. 


“The Employee Stock Purchase Plans of many com- 
panies are proving highly effective in giving more and 
more Americans a direct ownership interest in our 
business system—bringing us nearer to a true eco- 
nomic democracy.” In those words, G. Keith Funston, 
president of the New York Stock Exchange, has 
summed up the growing popularity and significance of 
employee stock purchase plans in the U. S. business 
community. 

The basic concept of plans designed to help Amer- 
ican workers become part owners of the companies 
for which they work dates back to the turn of the 
century. Although the concept is not new, the pro- 
visions of employee stock purchase plans have under- 
gone some rather drastic changes during the last 
decade. The effect of the changes has been to make 
the plans more attractive to employees and employers 
alike—and this development explains the popularity 
stock plans are enjoying today. 

Company experiences with some of the ill-fated early 
plans have played an important role in shaping the 
novel provisions of newer plans. The biggest boom 
in employee stock purchase plans came during the 
prosperous and speculative 1920’s. It has been esti- 
mated that, in the peak of prosperity during this 
period, there were nearly 500 employee stock purchase 
plans in existence. 
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How and why did employee stock plans achieve that 
kind of growth? There are two principal reasons: 
(1) employers were sincerely interested in encour- 
aging workers to set up savings plans during this 
period of general prosperity, and (2) steadily rising 
wages and salaries resulted in rank and file workers’ 
having some income available for investment. 

When the stock market crashed, the majority of 
employee stock purchase plans crashed with it. Many 
workers saw their savings wiped out almost overnight. 
Others were left with an obligation to keep paying 
for, on an installment basis, stocks whose value had 
fallen far below the payment price. Compounding 
the problem for many employee stock buyers was the 
fact that widespread unemployment following the mar- 
ket break forced them to liquidate their stock holdings 
at prices far below what they had paid. 

Situations like this engendered ill feelings on the 
part of employees toward employers—the direct oppo- 
site of the improvement in industrial relationships 
that was expected to accompany employee participa- 
tion in ownership. As a result, many of the early 
employee stock plans passed quietly out of existence 
during the depression. 

We can pinpoint rather quickly the chief weakness 
of employee stock plans of that period. Despite man- 
agement attempts to provide some safeguards against 
employee loss, stock plan participants were in a vul- 
nerable investment position under early plans. Many 
of the plans provided that employees purchase stock 
at a fixed price on a fixed day, and then pay for it 
over a period of years in fixed installments. The 
rigidity of these plans left little opportunity for ad- 
justment to the changed market situation after the 
crash and thus spelled their doom. 

A number of plans that provided for company con- 
tributions to stock purchase and for the regular pur- 
chase of stock at market prices came through the 
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depression years successfully. After the unpleasant 
experiences of the depression, business generally 
showed little interest in employee stock purchase plans 
in the 1930’s and early 1940’s. A 1942 National In- 
dustrial Conference Board survey of 252 companies 
found only 21 active stock purchase plans; all but two 
of these plans had been established prior to 1930. 


POSTWAR INTEREST 


Following World War II, the U. S. economic situa- 
tion improved, and business interest in employee stock 
purchase plans steadily, if slowly, revived. Of the 
variety of factors that played a part in this revival of 
interest, four were particularly significant. 

With the U. S. economy on a more even keel and 
showing strong growth trends, many companies were 
encouraged to offer plans for employee participation 
in stock ownership. 

Other managements, in the face of the growing 
threat posed to free enterprise principles on a number 
of fronts, were looking for effective measures to 
counter that threat. Some of them became convinced 
that widespread ownership of stock would be one of 
the most effective ways of strengthening our economic 
system, and that stock purchase plans for employees 
would help substantially in achieving this end. 

A third influence grew out of the U. S. savings bonds 
payroll deduction plans that were widely used during 
the war years. At the conclusion of the war, many such 
plans were discontinued. In the search for a substitute 
plan that would continue to encourage employee sav- 
ings, a number of companies settled on stock pur- 
chase plans as a natural answer. 

Another consideration influencing management de- 
cisions in favor of stock plans has been the more or 
less steady rise of stock prices during the inflationary 
postwar years. Rising stock values led a number of 
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firms to offer stock purchase plans as a means of 
helping employees hedge against inflation in their 
savings programs. 


TYPES OF STOCK PLANS 


Individual companies have tailored their plans to 
meet their own needs, with the result that operating 
procedures differ widely. However, for purposes of 
discussion, we can identify three general types. 

First, and most numerous, is the straight employee 
stock purchase plan. Usually the company sets aside 
a specified number of shares of stock for employee 
purchase at a specified price—ordinarily at a discount 
from the market price. The employee decides how 
many shares he wishes to buy, and pays for them 
through payroll deductions. When payment is com- 
pleted, the stock becomes the property of the employee 
to dispose of as he wishes. Two distinguishing char- 
acteristics of this plan are (1) it does not operate 
continuously, and (2) the number of shares made 
available for purchase is limited to a stated quantity. 

A second type, offered less frequently, is the modi- 
fied stock option plan. Under this plan, the company 
allots a definite number of shares to the employee, 
which he may purchase at a specified price, ordi- 
narily somewhat below the market price. Funds to 
cover the purchase of stock are accumulated through 
payroll deductions, but the stock is not actually bought 
until authorization is given by the employee. The 
employee is not obligated to purchase the stock unless 
it is to his advantage, and he can cancel the option 
at any time. 

A third type is the combination stock purchase 
and savings plan. This plan differs substantially 
from the two above in that it is continuing in nature, 
and it provides for direct company financial contribu- 
tions to employee accounts. The company does not 
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sell stock directly to employees; instead, stock pur- 
chase is handled by trustees acting for the company, 
and stock is purchased on the open market or through 
private transactions at the current market price. Some 
plans provide that a portion of the money contributed 
is to be invested in U. S. savings bonds. In plans of 
this type, distribution of stock to employees is not 
made at the time of purchase, but is deferred for three 
to five years or until the employee retires. 


CASE STUDY: SUN OIL PLAN 


Sun Oil Company’s employee stock purchase plan 
provides an interesting case study of the continuing 
type of employee stock purchase plan with an added 
savings feature. 

Sun’s plan was first offered to employees in 1926. 
Unlike the great majority of its early contemporaries, 
however, the Sun plan has operated continuously and 
successfully since that time. Although the provisions 
of the plan have undergone some minor revisions over 
the years, they are still essentially the same as origi- 
nally announced. 

Sun’s plan has had a simple two-fold purpose: to 
encourage thrift on the part of employees, and to 
increase employee interest in the business of the com- 
pany. Sun employees and employees of specified sub- 
sidiary companies may participate in the plan after 
completing one year of service. Participants may 
contribute up to 10 per cent of their basic annnal 
compensation through payroll deductions, with the 
company contributing an additional 50 cents for each 
dollar put in by employees. 

A new plan starts July 1 of each year, and each 
plan runs for five years. Payments are made into the 
plan only during the first year. During this payment 
year, the trustees use both employee and company 
contributions to purchase Sun stock at the lowest 
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prices obtainable on the open market. All stock pur- 
chased during this payment year is held by the trustees 
for the remaining four years of the plan. 

During the five-year life of the plan, employees 
receive all cash dividends paid on stock credited to 
their accounts. However, all stock dividends are held 
in a surplus fund maintained separately by the 
trustees apart from employee accounts. Also included 
in the surplus fund are cash dividends on stock not 
assigned to participants, all shares received as a re- 
sult of any split-up of stock with respect to shares 
already in the fund, and contributions by the com- 
pany to the accounts of employees who do not complete 
the plan. 

An employee may voluntarily withdraw from the 
plan at any time. At withdrawal, he may elect to 
allow his account to stand open for the remainder 
of the life of the plan without further contributions, 
or he may elect to close out his account. If he elects 
the latter, he receives the stock purchased with his 
money and any cash standing in his account con- 
tributed by him, but he does not receive stock pur- 
chased with the company’s contribution. He does 
not share in the surplus fund, except that he does re- 
ceive out of the fund shares of stock issued by the 
company as a stock dividend on the stock purchased 
with his contributions, and stock split-ups and stock 
dividends relating to those shares. 

At the end of the five-year period, each plan is 
liquidated. At this time, each participating employee 
receives all shares of stock purchased with his con- 
tributions and the company’s contributions, and a 
share of the surplus fund proportionate to the number 
of shares actually purchased for his account. 

Beginning with the 33rd plan, initiated in 1958, 
Sun employees were offered a significant new option. 
The option provides that at the end of each five-year 
plan, an employee may, if he wishes, leave the stock 
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purchased with company contributions and his share 
of the surplus fund in an irrevocable trust. If the 
employee so elects, these shares are retained in the 
trust until his retirement or other separation from the 
company, or death. In cases of unusual financial hard- 
ship, and with specific approval of the trustees, all 
or any part of the stock held in trust may be delivered 
to the employee. 

Each employee will have his own account in the 
trust, and all stock dividends or splits on shares in his 
account will be credited directly to that account. All 
cash dividends on stock held in trust will be paid 
directly to the employee. The big advantage of the 
new trust feature is that it offers employees a sub- 
stantial tax saving. When stock is withdrawn from 
the trust, the employee will pay taxes at the capital 
gains rate on the company contribution rather than 
the straight income tax rate he would pay on liquida- 
tion at the end of the regular five-year period. 

Sun men and women have supported the employee 
stock plan enthusiastically since its inception; par- 
ticipation has increased steadily since 1926. In that 
first plan, 1,499 employees signed up to participate. 
In the most recent plan, approximately 13,000 em- 
loyees or 80 per cent of those eligible enrolled. 

The percentage of employees staying with plans to 
the point of liquidation has also been improving. In 
the 1926 plan, about 50 per cent of those enrolled 
remained in the plan to the end. For the 1954 plan, 
liquidated on June 30, 1959, the comparable percentage 
was 77 per cent. 

In all, more than 1,770,000 shares of Sun stock have 
been distributed to employees since the first plan 
was liquidated in 1931. At current market prices, the 
value of these shares would be over $100 million. 

From the company’s point of view, we see four clear- 
cut benefits: 
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* By moving a substantial number of employees into 
the ownership group—almost half of Sun’s 26,000 
stockholders are employees—the plan has given 
employees a keener interest in the successful oper- 
ation of the company, and has resulted in em- 
ployees identifying their interests more closely 
with those of the company. 

Because the stock plan offers employees the com- 
pany’s direct financial assistance in building up 
substantial savings, it has been a strong force in 
encouraging employees to remain with the com- 
pany. 

By helping employees accumulate savings, the plan 
has promoted financial stability—with resultant 
benefits to both employees and the company. 

We feel that stock ownership has given our em- 
ployees a better understanding of our business 
system, and of the responsibilities that our com- 
pany owes to various groups. Particularly, we 
feel that it has helped employees understand the 
need for the company to earn adequate profits to 
provide and to attract from investors the money 
needed for continued growth. 


The principal employee benefits are these: 


* Through a combination of direct company con- 
tributions and regular savings through payroll 
deductions, the plan has enabled employees to 
build up savings that they would not have been 
able to accumulate through regular wage and sal- 
ary payments. 

*The plan has encouraged employees to take a 
keener interest in setting up savings plans of their 
own—to use Sun stock as the basis for educational 
funds for their children, for purchasing homes, 
for providing additional money for retirement 
years, and for other purposes. 
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*The plan has to some extent helped employees 
hedge against inflation, since their stock invest- 
ments have generally increased in value with the 
rising price level. 


OPPOSITION TO PLANS 


Some firms continue to feel that the potential dis- 
advantages outweigh the demonstrated advantages. 
Some managements contend that if stock prices dip 
below prices employees paid for the stock under 
company-sponsored purchase plans, then ill will 
toward the company is almost certain to result. Others 
argue that stock plans are an expensive headache to 
administer, because employees are unfamiliar with 
securities and tend to handle them carelessly. 

Some companies feel that an employer should not 
attempt to influence his employees in their selection 
of investments, and, furthermore, that employees 
should diversify their security holdings and not put 
all of their investment eggs in one basket. 

One point comes through very clearly. In any em- 
ployee stock plan, the employer should clearly point 
out that any type of stock investment has a risk qual- 
ity. Stock prices go down as well as up, and em- 
ployees should be fully informed about the nature of 
such investments before embarking on stock purchase. 


FUTURE TRENDS 


One of the noteworthy trends in employee stock 
plans today that is likely to be accentuated sharply 
in the future is the increasing attention being given 
to savings and investment plans as opposed to straight 
stock purchase plans. Although they vary widely in 
operating procedures, all have several points in com- 
mon. Each provides that the company make a con- 
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tribution to the employee’s account, and each provides 
that securities purchased for the employee’s account 
be held for varying periods of time prior to being 
turned over to the employee. 

One innovation is the savings and stock bonus plan 
that has been introduced in varying forms by a num- 
ber of firms. Here, employees authorize their em- 
ployer to make regular payroll deductions and pur- 
chase United States savings bonds with the money. 
The bonds are left on deposit with the company, and 
at the end of each year, the employee’s account is cred- 
ited with a stock bonus proportionate to the purchase 
value of the bonds bought. If the bonds are left with 
the company for a given period of years, the company 
then turns over to the employee the bonus stock, the 
income accumulated from it, and the bonds. 

All of the savings plans are heavily weighted toward 
safeguarding the employee’s investment and thus 
avoiding any repetition of the unpleasant experiences 
that beset some of the early employee stock plans. 
In plans where investment of employee contributions 
is limited to savings bonds, the employee is completely 
protected, except for the eroding influence of infla- 
tion on the value of the dollars saved. In other plans, 
sizable company contributions to the employee’s ac- 
count provide the employee with a wide margin of 
safety against any loss on his own contribution. An- 
other common safeguard is the withdrawal provision 
that permits employees to back out of a plan at any 
time and get back the money that they have contrib- 
uted. 

An additional built-in safety factor working for 
the employee in these plans is the fact that fixed sums 
are being invested regularly, regardless of the level 
of market prices. If the employee continues to make 
the same monthly investment over a period of time, 
fewer shares are bought for him when the price is 
high, and more shares when the price is low. Over 
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a period of time, the cost of shares purchased under 
this method of buying—referred to as dollar-averaging 
—will always be lower than the straight arithmetic 
average of monthly prices. 

Newest development in employee stock plans is the 
growing number of plans that enable employees to 
invest in stocks of other companies of their choice 
as well as their own company. Most firms that offer 
such plans do so through the New York Stock Ex- 
change’s Monthly Investment Plan. 

Employees set aside regularly through payroll de- 
ductions a part of their earnings to be invested in 
stock. The employer remits the payroll deductions 
periodically to a securities broker. The broker then 
invests the money in any stock that the employee 
chooses from among the more than 1,200 stocks avail- 
able. The chief advantage of this plan to the employee 
is that it enables him to buy securities with a rela- 
tively small monthly investment, and, through the 
regular investment of fixed sums, gain the advantages 
of dollar-averaging. 

Another development worth noting in the stock plan 
field is the growing interest unions are showing in 
stock plans as an employee benefit. Years ago, labor 
evidenced some opposition to employee stock pur- 
chase, apparently on the basis that employees as own- 
ers might identify themselves more closely with 
management than with the union. Today, however, 
such opposition seems to have largely disappeared. 

In 1956, in a case involving Richfield Oil Corpora- 
tion, the courts ruled that employee stock purchase 
plans are subject to collective bargaining (Richfield 
Oil Corporation v. National Labor Relations Board 
(1956), 231 F.2d 717). Now it is reported that some 
requests for employee stock plans are coming from the 
union side of the bargaining table. 

Many compensation experts are highly optimistic 
about future growth, and say employee stock plans 
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will continue to increase rapidly in the years to come. 
The combination stock purchase and savings plans 
have been called “the next fringe benefit that will 
sweep industry.” 

Others look ahead with more caution. They point 
out that the postwar increase in stock plans has oc- 
curred in a period of continuing prosperity and gen- 
erally rising stock prices. A slowdown in the rate 
of our economic growth and falling stock prices in the 
future could conceivably have a sharp impact on em- 
ployee interest in stock investments. 

On balance, however, I believe that employee stock 
plans are headed for a period of continued growth. 
Certainly, Sun Oil Company’s plan, now in its 34th 
year, is striking evidence that an employee stock pur- 
chase plan can operate successfully through good busi- 
ness years and bad with benefit to both employees and 
company. 








Variations from Pattern Bargaining: 


A Closer Look 


Condensed from an article by Kenneth O. Alexander, pub- 
lished in 14 Relations Industrielles 211-230 (April 1959), 
and printed with permission from Relations Industrielles. 
Business address: L’Universite Lavel, Quebec, Canada. 
Single copy price, $1.50. 


There is significant union variation from pattern 
bargaining. That is, a union encounters forces which 
are of sufficient strength to override pressures to 
negotiate comparable settlements. To gain further 
insight into the nature of these forces and the union’s 
reaction was the goal of the research which constitutes 
the basis for this article. Extensive interviews were 
held with international representatives, regional di- 
rectors, organizers, local officials and staff people 
of the UAW in Detroit. Differences in the union’s 
bargaining policies in non-auto as opposed to auto 
firms must be explained by factors other than labor 
market considerations. 

In auto bargaining the UAW’s position has often 
taken on aspects of that of a social crusade. Its argu- 
ments often have been flavored with ideological con- 
siderations and moral propriety. 

To generalize the union’s well-known bargaining 
positions in automobiles over the whole of its juris- 
diction would be unfortunate and false. In these other- 
industry areas it functions in much the same manner 
as unions whose primary jurisdiction is in more price- 
competitive areas, often limited and restrained by 
forces long-recognized as significantly affecting col- 
lective bargaining in a capitalistic and competitive 
economy. Social consciousness becomes lost in a world 
of practicality and perceived limitations. 
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By no means does, or can, the union rigidly adhere 
to auto patterns in this diverse bargaining. This is 
not to say that patterns are irrelevant for this bar- 
gaining. Rather, they are more realistically viewed 
as a starting-point, not as an ending-point. 

Within the context of specific bargaining sessions, 
what forces does the union perceive as resulting in 
pattern variations? The following generalized factors 
emerged. 


(a) The nature of the industry and the economic 
position of specific firms 

Industry and firm considerations were the most fre- 
quently mentioned influences upon collective bargain- 
ing. The union, in fact, was quite explicit in recogniz- 
ing that any difficulties of a specific firm could be 
an expression of more general forces of industry struc- 
ture, could be attributed to specific local circumstances 
at the plant level, or could be some combination of 
both. 

There is understandable concern on the part of the 
union with the competition facing one of its organized 
plants from plants in other areas which are non- 
union or organized by another union. But in addi- 
tion, there is a great deal of concern for the competi- 
tion from UAW-organized plants in other areas. 
Indeed, such competition, along with the union’s ethical 
judgments of “equal pay for equal work,” account for 
the union’s traditional goal of eliminating area wage 
differentials within its jurisdiction. 


(b) Fluctuations in the firm’s level of employment 

Fluctuations in employment constitute a factor of 
a different order, at a different level of causality, 
than those above. The question “Why?” if posed to 
such fluctuations, would receive answers containing 
more basic factors, more closely related to the 
above industry and firm considerations. Employment 
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changes, indeed, may realistically be required as 
symptomatic. But they are included here because of 
that aspect and not in spite of it. As a means by which 
other forces are transmitted and focused they deserve 
treatment for the purpose of more fully understanding 
the union’s bargaining reactions. 


(c) The local’s membership 


The union is a political institution, and it follows 
that a major force to be considered by its leadership 
is the viewpoint of the rank and file. Essentially 
through comparative pressures, political forces be- 
come a major explanation for pattern-following, to 
be limited in those instances where economic factors 
are of sufficient countervailing force. 

With this background, one would expect comparative 
political pressures from the rank and file to be es- 
pecially significant for the UAW over its Detroit 
jurisdiction. But in only a few instances did union 
officials describe this sort of pressure from a local’s 
membership. Indeed, instead of speaking of rank and 
file sentiment as bolstering the union’s institutional 
desire for strict pattern-following, union officials con- 
sistently emphasized forces from local memberships 
as major and compelling reasons for variations from 
a pattern. 

In smaller work forces, with close contact between 
the international representative and the membership 
and relatively greater individual participation in the 
formulation of collective bargaining demands, mem- 
bers can more effectively voice their opposition to de- 
mands suggested by the union. 

Though there may be no serious objection to a fringe 
item during the formulation of demands prior to col- 
lective bargaining, the union’s effectiveness in press- 
ing for the item in negotiation may be severely limited 
by the absence of real membership support for the 
demand. To approve a demand is not tantamount 
to a willingness to strike over it. Union officials often 
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regarded the escalator and the improvement factor, in 
particular, as items which failed to muster serious 
support among local memberships. 

These obvious rank and file pressures on collec- 
tive bargaining most directly affect the form rather 
than the level of benefits. This is not to say that 
the nature of the work force is of no significance in 
a discussion of comparative negotiated benefit levels. 
Rather, its influence is not so direct as in the case 
for the form of benefits. Union officials sometimes 
felt strongly that particular local memberships limited 
their effectiveness in collective bargaining. The lim- 
itation extended from lack of “militancy,” reluctance 
to strike, a management orientation, etc. The nature 
of the work force in terms of sex, efficiency, color, 
and general viewpoint was sometimes a significant 
influence. 


(d) Industry affiliation and plant ownership 
Variations from auto patterns were the rule in those 
UAW-organized plants that were part of a multi- 
plant company engaged in another major industry, 
with most of its plants organized by another union. 
In such cases of multi-plant companies management 
resistance to the UAW pattern is usually forthcom- 
ing for the following reasons: the company’s fear 
of the effect of following the UAW pattern as a 
precedent to its major bargaining with another union; 
the danger of being “whipsawed” among its plants; 
and the administrative awkwardness of varied fringe 
provisions among the separate plants of a multi-plant 
company. The union, on the other hand, not only 
expects such management opposition but also sees 
merit in management’s considerations and becomes 
more prone to vary from auto patterns in such cases. 


(e) Size of the firm 
The nature of the industry and the specific economic 
circumstances of the firm more often were limiting 
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factors among smaller units. The union’s member- 
ship in smaller units finds greater opportunity to 
voice any opposition to bargaining goals established 
by the International; they are more directly involved 
in the formulation of demands. Local memberships 
more prone to oppose specific fringe items, those 
whose time perspective in relation to their jobs was 
relatively short, most frequently occurred among 
smaller firms. 

Size of the firm, per se, influences collective bargain- 
ing results. Again, this influence is essentially in terms 
of the form of benefits. The union viewed firm size as 
a serious limiting factor upon its ability to negotiate 
specific fringe items. Most emphasis was placed upon 
the difficulties of negotiating pension plans in small 
firms. 

The contracts of smaller firms are characteristically 
much less detailed than those of larger firms, less all- 
encompassing. They provide for fewer eventualities 
and contain more general language in many areas. 
The result is that there is relatively greater freedom 
for management to vary policy within the terms of 
the contract and to choose from a greater range of 
policy alternatives in the event of novel situations 
arising during the contract period. There is a direct 
correlation between contract length and the size of 
the bargaining units. 


(f) Existing contractual and non-contractual bene- 
fits 

Negotiations can be directly influenced by the na- 
ture of existing benefits at a particular unit. In some 
instances those benefits can seriously detract from 
the union’s effectiveness in negotiating a specific 
fringe item. And of course any current settlement will 
be affected by the terms of settlements reached in 
prior years. The influence can be in terms of form of 
benefits, level of benefits, or both. 
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(g) Date of union organization 

The length of time a unit had been organized by 
the UAW affected the union’s approach in collective 
bargaining. This was most noticeable in those cases 
in which the unit was organized within the last year 
or two. Among recently-organized units the union 
tended to emphasize wage increases, as distinct from 
fringe provisions of the contract. 

These generalized forces are of different degrees 
of intensity in specific situations. Furthermore, some 
will be in different directions and some will be re- 
inforcing. Like vectors, they have force and distance. 
An understanding of the bargaining resultant requires 
an understanding of the above forces, as well as of 
more general economic and social forces and of more 
specific, individualistic factors. All of the factors are 
variable over time. Many vary from one situation 
to another. In the bargaining process they interact, 
are interdependent, to form a unique phenomenon. 





STR: ais Cs 2 


7 TR CN. 


AR irks Ast 


— meee grees - enpieaaiar "i a 
A eieete 68 ET RC Fa ach sg | eh Ee REN 


ET Sales SNAP eo EE Si 











Individual Rights in Collective 
Labor Relations 


Condensed from an article by Kurt L. Hanslowe, pub- 
lished in 45 Cornell Law Quarterly 25-55 (Fall 1959), 
and printed with permission from Cornell Law Quarterly. 
Business address: Myron Taylor Hall, Ithaca, New York. 
Single copy price, $1.50. 


A. INTRODUCTION 


This article will deal with the problem of individual 
employee rights in employment relationships where 
collective bargaining predominates. In so doing, I 
shall proceed on the assumption that bargaining in 
the labor market will continue to be collectiwe, and 
that the employment relation is to be governed by a 
collective labor agreement. What can and should the 
law contribute toward effective protection of indi- 
vidual rights in this essentially collective context? 

Two main avenues of exploration seem open: In- 
dividual bargaining by the employee with the large 
employer being an apparently illusory futility, policy 
protects formation of unions for the purpose of strik- 
ing collective bargains. Individual rights in this con- 
text consequently must be accorded protection, first, 
under the collective contract (vis-a-vis the employer), 
and second, against (and within) the union. It will 
be seen that these two approaches, though separate, 
are intertwined. 


B. INDIVIDUAL EMPLOYEE ENFORCEMENT OF THE 
COLLECTIVE AGREEMENT 


Three recent decisions will serve to illustrate several 
aspects of our problem. In Parker v. Borock, the 
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Court of Appeals of New York had occasion to con- 
sider the right of a former employee to bring action 
against his employer grounded upon a discharge, 
allegedly wrongful, under the applicable collective 
bargaining agreement. An attempt by plaintiff in 
the Federal District Court to compel the employer 
to arbitrate had failed. Parker then sued in the state 
court for money damages for alleged breach of the 
collective agreement. The employer first moved for 
a stay, pending arbitration. A denial of the stay was 
affirmed by the Appellate Division on the theory 
that there was no right, on the part of the employer, 
to arbitration in the absence of a dispute between it 
and the wnion concerning the propriety of the dis- 
charge. Subsequently, the defendant-employer moved 
for summary judgment, asserting that plaintiff, not 
being a party to the collective agreement, secured no 
right of action thereunder. This motion was denied. 
The Appellate Division reversed, deciding that while 
plaintiff could maintain the action, he had failed to 
establish that his individual hiring was for a definite 
term rather than a hiring at will. The Court of Appeals 
affirmed. 

Burke, J., wrote the opinion for the court. His ap- 
proach was grounded on the theory that the plaintiff’s 
individual contract of hire must be read within the 
framework of the collective agreement, and that 
layoffs were to take place only in accordance 
with seniority. These clauses, the court concluded, 
inured to the direct benefit of plaintiff, rejecting, by 
distinguishing it, an earlier approach that seniority 
and discharge provisions in a collective agree- 
ment were designed only to protect the interest 
of the union in the retention of union men in employ- 
ment. The court went on to find that plaintiff’s right 
of action was precluded by the contractual grievance 
and arbitration procedure which, by its terms, limited 
access thereto to the union itself. The consequences 
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of this analysis would appear to be that the plaintiff 
is treated as the beneficiary of the employer’s promise 
not to discharge except for just cause, but that the 
employer has only promised to entertain a claim of 
want of just cause when pressed by the union. 

In Cortez v. Ford Motor Company and United Auto- 
mobile Workers, the Michigan Supreme Court was 
confronted by a similar problem, with the added ele- 
ments that the action was against the union as well 
as the company, and sounded in tort as well as con- 
tract. The suit was brought by three women em- 
ployees of the company on their own behalf and on 
behalf of 105 other women employees who had claims 
similar to plaintiffs’, These complained of loss of 
wages suffered by reason of alleged improper lay-offs. 
They asserted that Ford Motor Company had violated 
contractual obligations arising out of the seniority 
provisions of the collective agreement and that the 
union had contractual duties, arising from the same 
agreement, to file grievances concerning the lay-offs. 
The tort count alleged a conspiracy among the de- 
fendants to interfere with plaintiffs’ rights under the 
agreement. Motions to dismiss were granted by the 
trial court for the following reasons: (1) the action 
was defective as to the union because internal union 
remedies had not been exhausted by plaintiffs; (2) the 
collective agreement sued upon did not contain prom- 
ises by the union, inuring to the benefit of plaintiffs, 
to process grievances; (3) the company’s promises in 
the collective bargaining agreement, although inuring 
to the benefit of plantiffs, were expressly limited by 
the contractual grievance and arbitration procedure, 
control over which, after the first stage, was expressly 
vested in union hands; and (4) the tort count, by 
merely asserting that the alleged breaches of contract 
took place pursuant to a conspiracy, added nothing 
to plaintiffs’ claim, no such breaches having been 
found to have taken place. The Michigan Supreme 
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Court, on appeal, affirmed. It adopted in substance, 
with one exception, the reasoning and approach of 
the trial judge. The exception was that the court 
apparently found it unnecessary to rule on the union’s 
claim that, as to the union, plaintiffs’ entire cause was 
fatally defective for failing to allege exhaustion of 
internal union remedies. 

The Court of Appeals of Maryland addressed itself 
to the same problems in Jenkins v. Wm. Schluder- 
berg-T. J. Kurdle Co. This was a suit for damages 
by an employee who was a member of the union, based 
on her discharge, allegedly in violation of the applica- 
ble collective bargaining agreement. The plaintiff 
alleged that the union refused to arbitrate her griev- 
ance and had thereby acted in a “discriminatory, wil- 
ful and arbitrary manner.” The action was against 
the employer who had refused plaintiff’s request for 
reinstatement with back pay. The employer’s de- 
murrer, asserting that the suit was barred by the col- 
lective agreement, was sustained by the trial court. 
The Court of Appeals, on appeal, reversed, rendering 
an exhaustive opinion. 

Several significant observations were made by the 
court in the course of its opinion: (1) Regardless of 
the presence or absence of express language so stating, 
the contractual remedy for the processing of griev- 
ances was exclusive, both as to individual, group or 
union grievances. (2) Hence, as a general rule, the 
employer is entitled to immunity from suits by in- 
dividual employees, provided “that the union is to con- 
sider carefully and fairly the alleged grievances of its 
members, that it is likewise to exercise its judgment 
and discretion fairly on behalf of its individual mem- 
bers in determining upon what terms it believes any 
grievances of theirs should be adjusted and whether 
such grievances should be carried to arbitration, if 
negotiations for settlement or adjustment fail.” But 
where, as here, the union was alleged to have acted 
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in an arbitrary and discriminatory manner, in failing 
to proceed, the suit is not barred. 

A number of jurisdictions have not accepted what 
appears to be the general decisional trend of treat- 
ing individual employee actions on the collective con- 
tract as barred by a union-controlled grievance pro- 
cedure. Thus, the grievance procedure has been 
deemed to be exhausted where only the union may in- 
voke it and where the union fails to do so. The em- 
ployee’s action has been allowed on the theory that 
the grievance procedure embraces only collective, and 
not individual grievances. The trading away of in- 
dividual grievances in return for a collective ad- 
vantage has been viewed as beyond the bargaining 
agent’s authority. In one case, pre-arbitration stages 
of the grievance procedure were interpreted by the 
court as not binding, leaving the individual employee 
free to sue over grievances concerning which the union 
had negotiated but did not press to arbitration. In- 
vocation of the grievance procedure prior to suit has 
been considered unnecessary where the discharged em- 
ployee sued for damages rather than reinstatement, 
where arbitration is, as a matter of state policy or con- 
tract language, a concurrent rather than exclusive rem- 
edy, where there is no arbitration clause, or where 
the facts suggest that processing the complaint 
through the grievance procedure would be useless. 
Absent peculiarities in the language of the grievance 
clauses of the collective contract involved, it seems 
difficult to justify individual employee actions on any 
of the theories enumerated above. Where the employer 
has promised to entertain grievances over claimed 
violations of the collective agreement when processed 
by the union, it is difficult to see how, on any theory 
of contract, the employer may be held liable in the 
absence of a claim, on the part of the union, of a 
breach, 
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Where the breach by the union occurs under cir- 
cumstances suggesting collusion with the employer, 
little analytical difficulty is encountered in holding 
union as well as employer liable in tort. It seems 
considerably more difficult, in the case of arbitrary 
union refusal to process a grievance, to hold the 
employer liable on any contract theory in the absence 
of collusion. To that extent, the result reached in 
Jenkins may be questionable. The typical situation is 
that of an individual employee genuinely feeling him- 
self to be aggrieved, with an equally genuine dispute 
either between himself and the union as to which inter- 
pretation of the contract is in the interest of the 
majority of the employees in the unit, or between the 
union and the employer, with the union in the par- 
ticular case accepting the employer’s interpretation. 
Judicial second-guessing at the behest of individual 
employees is likely to disturb private adjustments hon- 
estly arrived at, with consequent disruption of labor 
relations, clogged grievance and arbitration ma- 
chinery, and an undermining of responsible private 
accommodation. It may not be untoward to suggest 
that, before any rule of law is fully crystallized to deal 
with this problem, research be undertaken in a variety 
of industrial establishments to ascertain what actual 
union practice and employee experience has been with 
regard to grievances filed, rejected, processed, or 
compromised. 

A possible approach would be to allow the aggrieved 
employee to bring an action on the contract against 
the employer somewhat analogous to a derivative 
shareholder’s suit. The union would have to be joined, 
and the issue in the case would be not only whether the 
employer breached the agreement but also whether 
the union acted improperly in not pressing the griev- 
ance. 

The tendency in the decisions towards limiting re- 
dress for individual employees to the contractual ad- 
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justment machinery has two consequences. First, em- 
ployees have attempted individually to invoke that 
machinery by suing to compel arbitration, or to inter- 
vene at some stage in an arbitration proceeding affect- 
ing them. Second, it is leading to a fuller exploration 
of the bargaining representative’s duty of fair repre- 
sentation, and to attempts at enhancing the rights of 
employees as union members. 

Intervention by individual employees in union- 
employer arbitrations has, in some instances, been 
allowed. In the Matter of Iroquois Beverage Corp., 
a group of employees moved to intervene in arbitra- 
tion proceedings under a collective bargaining agree- 
ment. The union had brought a grievance to arbitra- 
tion which, if won by the union, would have improved 
the seniority of 32 employees at the expense of the 
petitioners. Both the employer and the union opposed 
the intervention. The court granted the motion to in- 
tervene, noting that the petitioners were not attacking 
the union’s right to arbitrate, and apparently relying in 
particular upon the fact that the present dispute with 
the employer was the consequence of a collusive 
seniority arrangement of some years’ standing. This 
rendered the union morally untrustworthy and over- 
rode such risks of confusion as ordinarily might be 
entailed in intervention of this sort. The precise sweep 
of the approach represented by the Iroquois Co. deci- 
sion is not clear. 


C. THE RIGHT TO FAIR REPRESENTATION 


To allow indiscriminate individual enforcement 
of rights under the collective agreement entails the 
risk of significantly undermining two important con- 
siderations in industrial relations. First, it makes em- 
ployer operations cumbersome and inefficient. And 
the effectiveness of the union is threatened when in- 
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dividual action undermines its ability to compromise 
the frequently conflicting interests of its constituency. 

How, then, can individual interests be adequately 
protected in the context of these institutional inter- 
ests? Two avenues of approach must be simultaneous- 
ly employed. The first is an enhancement and more 
detailed elaboration of the scope of the duty of fair 
representation. 

Two sources of the duty of the representative ap- 
pear to have emerged, both independently and simul- 
taneously. It has been imposed as an obligation con- 
comitant to the power of exclusive representation in 
the bargaining unit under the two major federal labor 
relations statutes. It also has been imposed under state 
common law of voluntary associations (being an 
amalgam of the law of torts, agency, and contracts, 
with the suggestion now that the law of trusts be 
added). The scope of the duty under federal law, while 
embracing both the negotiation and administration of 
the collective agreement, has not gone significantly 
beyond prohibiting discriminations on account of race 
and union membership. The scope of the duty under 
state law is harder to define. Most of the cases in- 
volve claimed infringements of seniority rights, in a 
context of union-employer negotiations over changes 
of seniority arrangements favoring some employees 
over others (as is inevitably inherent in such situa- 
tions). The trend in the decisions has been to uphold 
any negotiated arrangement for which a plausible 
rationalization can be advanced. 

The hardest problems are presented by contract 
modifications directly detrimental to money benefits 
already “earned.” Is it possible to draw limits which 
are sufficiently specific to afford guidance, without 
significantly hampering the evolution of the collective 
bargaining process which, of necessity, must be kept 
flexible to keep pace with changing conditions in a 
dynamic economy? Since collective bargaining is pri- 
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vate socio-economic legislation, must we not give the 
bargainers at least the flexibility of a legislature func- 
tioning under a constitution? I find it exceedingly 
difficult to formulate a standard going beyond the 
general injunction that the arrangements reached must 
be rationally and plausibly defensible. They need not 
be, to the outsider, the best, the most sensible, nor even 
the fairest possible solution. But a plausible explana- 
tion must be possible for the arrangement settled upon. 

Although not recognized with any degree of clarity 
in the decisions, there conceivably are some differences 
in the duty of fair representation as applied to griev- 
ance handling. This function, in that it deals with 
claims of violation of existing collective contracts, may 
be viewed as more analogous to adjudication, as con- 
trasted with legislation. It is arguable that, whatever 
the needs for flexibility and wide discretion in the 
negotiation of new or modification of existing collec- 
tive contracts, no such flexibility is either needed or 
appropriate, when rights under a contract are in- 
volved. The standards for judgment in this area have 
been less than perfectly formulated. In general terms 
they are frequently stated as follows: The union’s 
conduct must not be wilful, arbitrary, capricious or 
discriminatory. The union must not have declined to 
press the grievance out of laziness or prejudice, or 
out of unwillingness to expend money on behalf of 
non-members. Its decisions with respect to individual 
grievances must have been honest and reasonable. The 
rejection of a grievance by the union must have been 
on the merits, in the exercise of honest discretion 
and/or sound judgment, following a complete and fair 
investigation. The rejection must not have been un- 
just in any respect. There must not have been bad 
faith or fraud. The bargaining agent must not have 
acted in a negligent manner. 

The concepts derive largely from the law of torts 
and trusts. And the concepts, except in “raw cases,” 
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are not easily applied. Presumably that conduct will 
be characterized as arbitrary and capricious which 
does not strike one as reasonable. That gets us little 
further. The easiest cases would appear to be those 
involving dishonesty, fraud, and union-employer collu- 
sion. Yet, even taking a seemingly obvious concept 
such as collusion, difficulties are encountered. Any 
agreement is “collusive,” in the sense that two parties 
come together. The grievance process necessarily en- 
tails “negotiational” overtones; it partakes of “hig- 
gling” as well as adjudication. Nor can we have it 
otherwise, if we want unions and employers to adjust 
their own disputes—if, in other words, we want col- 
lective bargaining to function as a system of industrial 
self-government. 

Attention can be drawn to the system, used in 
Europe, allowing for individual or union enforce- 
ment of rights under the labor contract before a com- 
plex system of special labor courts established for that 
purpose. In other words, one is tempted to encourage 
by-passing the inexperienced shop steward, the pri- 
vate grievance machinery, and all its higgling, for the 
purpose of protecting the individual worker. Some 
important points may be lost sight of. First, absent 
collective bargaining, no enforceable right to grieve 
exists at all in the industrial context. There is no 
constitutional guarantee of the right to petition the 
employer. Second, do we not burn the barn to roast 
the pig? The basic values of our labor relations system 
are those of private rather than public, voluntary 
rather than governmental, self-regulation. This has 
allowed for contractual, instead of statutory regulation 
of employment, for flexibility, rather than rigidity. 
It has been accomplished through the instrument of a 
labor movement, which, for all its faults, has been 
shop and job-conscious, rather than primarily politi- 
cally conscious. And third, by encouraging the by- 
passing of the inexperienced shop-steward, do we not 
destroy a significant link between the employee and 
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the bargaining instrumentality? Over the undemo- 
cratic nature of this instrumentality we are already 
disturbed. If we reduce its in-plant function, do we 
not accelerate the tendency toward hierarchical bu- 
reaucratization, toward remoteness from constituency? 

A leading decision dealing with the scope of the 
bargaining representative’s authority in the handling 
of grievances is Elgin, Joliet and Hastern Ry. v. 
Burley. The result of the Burley case is to place con- 
trol over individual grievances into the representa- 
tive’s hands in any instance where the union in its 
by-laws sets forth its bargaining authority with suffi- 
cient breadth. In consequence, the individual member- 
employee remains in the position of having his employ- 
ment rights both protected and controlled by the 
collective bargaining representative. 


D. MEMBERSHIP RIGHTS WITHIN THE UNION 


If the basis of our policy is to be one of channeling 
enforcement of and control over individual rights into 
and through the collective bargaining relationship, 
the collective bargaining agent must not only be 
obliged to act fairly and honestly, but the union must 
also contain within itself channels for expression and 
participation through which the individual’s voice can 
make itself felt. Only thus can it be legitimately 
asserted that collectwe representation should be given 
priority. The price, then, of any concession in the 
direction of union control over individual interests 
is union responsibility. What this entails, in my judg- 
ment, beyond meeting strictest requirements of hon- 
esty and performance at a level of at least reasonable 
efficiency, is as high a degree of democratic self- 
government as is consistent with the functions which 
we expect unions to perform in our economy. 

Recent legislative concern with union finances, con- 
flicts of interest of union officials, fair and open elec- 
tions, control of local unions by national officers 
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through the trusteeship device, and with rights of 
union members generally, seems to me to be the most 
fruitful area of exploration for dealing with the prob- 
lem of individual rights in collective labor relations. 
The union makes the place of work a more democratic 
one by substituting bilateral bargaining for unilateral 
control and dictation. We must now make the union 
more democratic to assure that it will be more respon- 
sive to individual and minority interests, by giving 
holders of these interests adequate means of making 
their voice felt within the union. Instances still will 
occur that outrage the civil-libertarian purist. But a 
considerable forward step will thereby be taken, never- 
theless, and I am not certain that it is possible at this 
juncture to go much beyond, without seriously jeop- 
ardizing collective bargaining itself, which neces- 
sarily remains the cornerstone of our labor policy. 
The right to union membership needs to be enhanced. 
For the individual employee to make his voice felt 
in the union requires that he be allowed to join and 
to participate. Beginnings have been made, in some 
jurisdictions, along three lines: (1) in the form 
of anti-discrimination legislation; (2) by decisions, 
holding that where the union controls the right to em- 
ployment by the closed-shop device, the union may 
not also be a closed union; and (3) by holding unions, 
acting under governmental protection, to be quasi- 
public instrumentalities which may not practice un- 
constitutional discriminations. It would appear a 
modest enough suggestion that legislation is needed 
to protect the right of any employee in a unit rep- 
resented by an exclusive collective bargaining repre- 
sentative to join and freely participate in the union, 
subject only to the union’s right to exclude individuals 
whom it could expel from membership under existing 
legal limitations on unions’ disciplinary powers over 
present members. When loss of union membership for 
any reason meant loss of employment under a closed 
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shop agreement, the courts were not reluctant to inter- 
vene. But now, under Taft-Hartley, loss of employ- 
ment may follow only where there is a refusal to pay 
regular dues. Much larger now looms the need for a 
right to union membership, for the purpose of influ- 
encing union policy. It is here that improvements 
must be made. 

I disagree with those who suggest that making unions 
more open and democratic will not go far toward cor- 
recting the problems we have been considering. To 
deny that there are great benefits to be derived from 
a free and open exchange within the union, to deny 
that admitting a minority group to membership will 
serve to reduce substantially the negotiation of dis- 
: criminatory contract provisions, is to question the 
: efficacy of the democratic process itself. 

The rule requiring exhaustion of internal union 
remedies prior to suit seems to me to deserve preser- 
vation, even if in modified form. This rule by virtue 
of its many exceptions, in many states has been ren- 
dered virtually non-existent. The rule is valuable in 
encouraging private adjustment, self-correction, and 
fair internal procedures. These benefit not only the 
association, but also the members, and the courts. A 
rule should also be considered favoring voluntary im- 
partial review, by according unions providing for such 
review in their constitutions some advantages, such 
as a longer period for internal determinations, or 
presumptions of their propriety. For only by making 
unions more democratic and responsive, as well as 
responsible, can we preserve the values of individu- 
; alism and voluntarism in an industrial economy which 
; apparently can only function by means of large-scale 
organizations. 
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Protection and Assistance 
for the Union Organizer 


Condensed from an article published in 78 Duke Law 
Journal 78-92 (1959), and printed with permission from 
Duke Law Journal. Business address: School of Law, 
Duke University, Durham, North Carolina. Single copy 
price, $1.50. 


In every campaign for union membership, a prin- 
cipal factor is the union organizer. It should prove 
productive to outline the sources and extent of the 
legal protection and assistance now available to the 
union organizer and to attempt an appraisal of the 
recent decisions in this area. 


CONSTITUTIONAL PROTECTION 


In Thomas v. Collins the United States Supreme 
Court ruled that a state law requiring registration by 
a union organizer as a prerequisite to the making of 
an address on the general merits of unionism, in- 
cluding as well a general appeal for union member- 
ship, to a group of assembled employees was an un- 
constitutional burden on the freedom of speech as 
protected by the first amendment. Direct personal 
solicitations seeking union membership, as distin- 
guished from general public appeals, so much resemble 
ordinary business dealings that these functions are 
subject to regulation in the form of reasonable regis- 
tration requirements. When the regulation imposes 
serious practical burdens on the union organizer’s 
operations, the obligation will be invalid. 


TORTS AND CRIMES AS UNFAIR PRACTICES 


Section 7 of the Labor Management Relations Act, 
which establishes the freedom of employees either to 
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engage in union activity or to refrain from it, makes 
no mention of the rights of the non-employee pro- 
fessional union organizer. Consequently, any rights 
to which a union organizer is entitled by virtue of 
the Act must be found by negative implication from 
the restrictions which administrative and judicial 
bodies have placed upon the conduct of employers and 
others which tends to interfere with the exercise by 
employees of their specifically granted rights. 

Obviously a union organizer, as an individual, is 
entitled to the full protection of the civil and criminal 
law of the locality in which he operates. More im- 
portant to the setting of labor relations, however, 
criminal and tortious conduct directed at the union 
organizer is likely to have an intimidatory effect 
tending to cause a breakdown of organizer-employee 
contact, thereby resulting in interference with the 
organizational rights of employees. Thus viewed, such 
conduct, if attributable to an employer, becomes an 
unfair labor practice subject to remedy through orders 
issued by the National Labor Relations Board and 
enforced by the courts. Although not so drastic, in 
the sense of punishment, as a criminal sanction would 
be, and although not involving the payment of dam- 
ages as in the case of a tort action, it would appear 
that, upon enforcement, the affirmative portions of 
the typical Board order would not only nullify what- 
ever anti-union effect the employer had hoped to 
accomplish by his illegal activities, but could some- 
times operate as a positive aid to the organizer’s 
campaign. 

It is worthwhile to note that an employer can, in 
certain circumstances, be held responsible under the 
Act for the conduct of persons outside his plant or 
business if they are found to be acting as his agents. 
If an employer, through economic domination of a 
community, exercises control over local officials such 
as the mayor and the police, he may be held responsi- 
ble for their anti-union conduct. 
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Even where there is no actual employer super- 
vision or sponsorship of the anti-union behavior, an 
unfair labor practice may be found if there can be 
made out a ratification of, or acquiescence in, the acts 
in question. 


THE RIGHT TO USE COMPANY PROPERTY 


Relying on the right of exclusive use and control 
inherent in the ownership of property, many em- 
ployers refuse voluntarily to allow the use of company 
premises for organizational purposes. An employer’s 
right to prohibit such activity on his property is sub- 
ject to severe limitations, however. The national pol- 
icy supporting the right of employees to self-organi- 
zation has in some cases taken precedence over 
historic property rights where these two conflicting 
legitimate interests cannot be reconciled. By con- 
trast, neither the interest of the employer in main- 
taining production, which is the raison d’etre of the 
employment relationship, nor his closely related in- 
terests in orderly conduct and cleanliness at his plant 
has been subordinated to the employees’ interest in 
self-organization. 

Although an employee engaged in organizational 
activities on company property has considerably more 
freedom of protected action than does an outsider, 
an employer will not be found to have placed an undue 
restriction on employees’ rights of self-organization 
if he prohibits all organizational activity during work- 
ing hours, a term which does not encompass rest 
periods, lunch periods, or any other time allotted to 
the employees’ own use. Moreover, where there are 
special circumstances related to a legitimate business 
interest of the employer which would make solicitation 
of union membership among employees particularly 
undesirable, prohibition of solicitation on the premises 
during non-working hours as well will be lawful. 
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THE RIGHT TO EXCLUDE NON-EMPLOYEE ORGANIZERS 


The Supreme Court first made a distinction between 
the rights of employee and non-employee organizers 
to have access to company property in the leading case 
of NLRB v. Babcock & Wilcox Co. 

There may be times when, for the purposes of having 
access to company property, an organizer’s status as 
an employee or non-employee is in doubt. The Board 
has ruled that an employee retains his status as such 
even though he is on extended leave of absence. With- 
out reaching this issue, however, the Court of Appeals 
for the Fourth Circuit denied the Board’s petition 
for enforcement of its order, holding that, in any 
event the employee involved had forfeited his pro- 
tected status by entering the premises accompanied by 
two non-employee union representatives. 


FORFEITURE OF THE RIGHT TO EXCLUDE ORGANIZERS 
AND TO RESTRICT ORGANIZATIONAL ACTIVITY 
ON THE PREMISES 


Even where circumstances are such that an em- 
ployer could lawfully prohibit union membership 
solicitation during non-working hours, the privilege 
of a “no-solicitation” rule may be lost if the employer 
discriminates against the union by allowing, during 
those same hours, identical activities in behalf of some 
non-union cause or if the employer uses means of 
communication denied to the union for his own anti- 
union purposes. An employer, because of his duty to 
refrain from giving aid to any union, is not obligated 
to take the initiative by offering the use of his facili- 
ties and the time of his employees for pro-union solici- 
tation. 

An employer’s right to exclude non-employee organ- 
izers is apparently limited to the non-public areas of 
his plant or business, for attempts to deny union or- 
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ganizers and others access to semi-public property 
which the employer owns have proved unsuccessful. 

Once it is determined that an organizer must be 
given access to company property, he nevertheless is 
expected to observe safety requirements and other 
rules applicable to business visitors generally. The 
organizer may be required, for instance, to register 
upon entry on the premises, may be denied access to 
certain areas of the employer’s property where busi- 
ness considerations are shown to justify such a limita- 
tion, and may have his pass revoked if the limitations 
are not observed. 


WHAT ORGANIZERS ARE PROTECTED 


Although the Act nowhere defines “organizer” as it 
does “employee” and “employer,” the sources of the 
rights granted therein give some indication of the 
persons who may enjoy them. The organizer’s “spe- 
cial rights,” emanating from those of employees under 
the Act, would seem to extend to anyone whose activi- 
ties facilitated the employees’ full exercise of their 
section 7 rights without contravening the basic policy 
of the Act. An employer with the knowledge or belief 
that an organizer was attempting to defraud his em- 
ployees might be precluded from substituting his judg- 
ment for that of his workers regarding the outsider’s 
qualifications as a representative of their collective in- 
terests, and would be guilty of an unfair labor practice 
if he undertook to deny the organizer access to com- 
pany property or otherwise attempted to foreclose 
normal organizer-employee contact. 


CONCLUSION 
The 1947 amendments to the Labor Management 


Relations Act signaled a shift in federal policy from 
that of encouragement of labor unions to that of 
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assurance to workers of the freedom of choice on the 
issue of unionization. In the past decade, judicial and 
administrative cases have reflected this transfer of 
emphasis. Although the decisions still are phrased in 
terms of balancing and adjusting the competing in- 
terests of the employer and the union, the polar star 
has been protection of employee freedom of choice, 
and the thread of these cases seems to indicate a 
perceptible dilution of the non-employee union or- 
ganizer’s position with the concomitant reinforcement 
of the employer’s incidents of ownership, especially 
with regard to the use of company property and time. 














The Schism Doctrine 


Condensed from an article published in 45 Virginia Law 
Review 211-231 (March 1959), and printed with permis- 
sion from Virginia Law Review. Business address: Clark 
Memorial Hall, University of Virginia, Charlottesville, 
Virginia. Single copy price, $2.00. 


The National Labor Relations Board has met the 
intricate problems and consequences of union schism 
and disaffiliation with its schism doctrine. Thus, 
where there is a basic intra-union conflict on the inter- 
national level, followed by related disaffiliation at the 
local level, creating confusion as to the identity of the 
bargaining representative, the Board will find a 
schism to exist and will order an election to determine 
who is to be certified as representative of the em- 
ployees. 

This Note analyzes the various components and 
ramifications of the Board’s schism doctrine. Then it 
examines the legal and practical considerations re- 
flected in Board determinations, in light of their ap- 
plication to the conflict between the bakery workers 
union expelled from the AFL-CIO (BCW) and the 
rival chartered to operate within the same jurisdiction 
(ABC). Where Board action remains doubtful or is 
subject to criticism, possible solutions are suggested. 


SCHISM AS AN EXCEPTION TO THE CONTRACT 
BAR DOCTRINE 


A current and valid employee-union contract will 
ordinarily bar, for reasonable periods of time, a repre- 
sentation election sought by another party, usually a 
second union challenging the right of the incumbent 
to represent the workers. Since the finding of a 
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schism warrants an immediate election, it constitutes 
a general exception to the contract bar doctrine. Be- 
fore finding a schism and directing an election, the 
Board must be satisfied that (1) the existing contract 
no longer serves to promote industrial stability, and 
(2) an election would further the achievement of that 
stability, as well as promote the employees’ right to 
select their representative. The Board balances two 
coexistent interests: the need for realistic and demo- 
cratic employee representation; and the maintenance 
of industrial stability promoted by an existing bar- 
gaining contract. 


Early Cases 

Early schism cases arose out of basic intraunion 
splits at the international or federation level. The 
Board later applied its schism doctrine where there 
was a policy dispute between a local and its inter- 
national and also where disagreement was confined 
solely to the local itself. 


Cases Involving Expulsion 


The volume of schism cases increased with the ex- 
pulsion in 1949 and 1950 of several internationals from 
the CIO on charges of communist domination. The 
Board ordered elections. Not until 1954 did the Board 
formulate a rule expressly directed toward expulsion 
situations. Then, it enunciated what has come to be 
known as the “Lawrence Leather rule.” The Board 
equates expulsion coupled with related disaffiliation 
to “such confusion that the existing contract .. . 
no longer stabilizes industrial relations. . . .” Law- 
rence Leather assumed confusion once the fact of ex- 
pulsion and related disaffiliation had been established. 


THE HERSHEY DOCTRINE 


In March 1958, the Board announced the re-evalua- 
tion of its schism doctrine, with more rapid handling 
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of representation cases as the objective. Six major 
developments require examination as a result of the 
Hershey re-evaluation (121 NLRB No. 124, 1958): 


(1) Limitation of Schism to Intraunion Conflicts 


The Board’s most pronounced deviation has been 
to apply the schism doctrine only to those cases where 
local disaffiliation results directly from a basic intra- 
union conflict. In Hershey the Board expressly over- 
ruled cases where it had found a schism purely on 
the basis of local action unrelated to a basic intra- 
union conflict. 

Intraunion conflict is not the only requisite to a 
finding of schism. Although finding an intraunion 
conflict or expulsion is the first step in applying the 
doctrine, the Board has said that disaffiliation on the 
local level must result. Thus, conflict on the inter- 
national level without subsequent and related local 
disaffiliation does not warrant a finding of schism. 

There is no intraunion conflict under the Hershey 
rule unless local members transfer their allegiance 
to an existing rival international, or one newly estab- 
lished and chartered. Though such a transfer is pos- 
sible in the BCW-ABC eases, the Board could find 
no schism in the Teamsters Union under this rule, re- 
gardless of unrest in Teamster locals. Although the 
AFL-CIO has expelled the Teamsters for alleged 
corruption, it has not chartered a rival international. 


(2) Defunctness 

The Board has consistently held that when a local 
is defunct, its contracts will not bar an election. How- 
ever, a local’s temporary inability to function, even 
if it has lost all of its members, need not constitute 
defunctness if a representative willing and able to 
represent the employees continues to exist. While the 
Board, prior to Hershey, had considered the question 
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of defunctness in conjunction with schism, it now feels 
that where the elements of schism are present it is 
unnecessary to reach the issue of defunctness since a 
resolution of that issue would add nothing to the 
ultimate conclusion that an election should be directed. 

Where the absence of schism requires it to reach 
the issue of a local’s defunctness, it will consider 
efforts by an international or some intermediate body 
to assume the local’s representative functions only if 
that body is a party signatory to the contract alleged 
as a bar. 


(3) Formal Action 


Re-evaluating the need for formal action, the Board 
abandoned the requirement that a disaffiliation vote 
take place at a meeting called by the union’s officers. 
All that is presently required is a vote at an open 
meeting called without regard to any requirements in 
union constitutions, but with due notice given to mem- 
bers of the contracting unit. Under this rule any 
member of the contracting union, whether he holds 
an office or not, would be a proper party to call a 
disaffiliation meeting. Informal notice by leaflets and 
by word of mouth has been held insufficient, while 
informal notice mailed to each member of the unit 
has not. Moreover, announcement of the meeting and 
its object must usually be posted at the employer’s 
plant. Generally, the petitioning union must assume 
the burden of proving that the meeting was adequately 
publicized. 

The Board will consider the results of the disaffilia- 
tion vote in terms of those actually voting rather than 
in terms of the total number of local members. 
Analysis of the schism cases reveals no distinct formu- 
la which the Board applies in determining whether a 
given vote establishes that disaffiliation has occurred. 
It can only be said that if the disaffiliation proposal 
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receives less than a majority of the votes cast, the 
Board will not direct an election. 

The Board has generally refused to consider a dis- 
affiliation which has been assisted or controlled by 
a rival of the contracting union. However, the Board 
has been willing to overlook a rival’s participation 
where a local’s disaffiliation action was taken as a 
direct result of the international’s expulsion from the 
parent organization because of communist domination. 


(4) Reasonable Time 


Henceforth, the Board will recognize disaffiliation 
action related to a basic intraunion conflict “only if 
that action is taken within a reasonable period of time 
after the occurrence of the conflict. . . .” The Board 
is apparently attempting to avoid finding a schism 
where disaffiliation might be more the result of em- 
ployee dissatisfaction with an unfavorable contract, 
than the result of basic intraunion conflict. As no 
cases have yet been decided on the basis of this test, 
its full scope and significance remains to be deter- 
mined. 


(5) Unstabilizing Confusion in Multi-local Units 

While not attempting to anticipate all such situa- 
tions the Board found unstabilizing confusion present 
“where the disaffiliation action is co-extensive with 
the existing unit and results in the employer being 
confronted with 2 organizations each claiming with 
some show of right to be the organization previously 
chosen by the employees as their representative.” 

In a post-Hershey case, St. Louis Bakery Employers 
Labor Council, the Board decided that an election 
“should obtain in any case of joint representation by 
2 or more locals where the disaffiliation action is taken 
by the members of 1 or more of such locals and in- 
volves a substantial number of all the employees in 
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the contract unit.” Thus, co-extensive disaffiliation 
now depends upon the percentage of employees actual- 
ly disaffiliating, and not upon ananimity of action 
among the unit’s locals. 


(6) The Effect of Schism on the Existing Contract 

Assumption. In Hershey, the Board took a definite 
stand, deciding it inappropriate to require the winning 
union to assume the existing contract. The winning 
union’s certification is not conditioned upon its assum- 
ing the old contract. Furthermore, the Board in 
Hershey indicated that the winning union was not 
precluded from voluntarily assuming the old contract. 
Once the winning union is certified and does not 
voluntarily assume the contract, the employer must, 
upon request, negotiate for a new contract. Under 
Hershey this is true even if the winning union is the 
incumbent. An interesting question arises as to what 
happens during the interim period, after certifica- 
tion by the Board, but before a new agreement has 
been negotiated. Since the Board has not passed upon 
the question, the employer’s position is precarious. 
He must negotiate immediately with the newly cer- 
tified union; yet the new union is bound by the old 
contract only if it chooses to be. In the interests of 
industrial stability, therefore, the Board may have to 
prescribe fixed rules of conduct binding the employer 
and the new union during this interim period. 


Assignment 

Hershey states specifically that assignment of a con- 
tract will not preserve it as a bar when the elements of 
schism are present. The Board reasoned that to 
hold otherwise would place resolution of the repre- 
sentation issue in the hands of local officers who might 
not reflect the employees’ wishes. 
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APPLICATION OF THE SCHISM DOCTRINE TO 
EXPULSION CASES 


The Lawrence Leather and Whirpool Decisions 


While generally unarticulated, a prominent factor 
in the schism cases has been the onus attaching to 
unions expelled from a federation or international for 
communism or corruption. 

In A. C. Lawrence Leather Co. (108 NLRB 546, 
1954) when expulsion was followed by related dis- 
affiliation a schism was presumed without determin- 
ing that unstabilizing confusion in fact existed. Thus, 
a per se test was established for schisms folllowing 
expulsion, which was not overruled by Hershey. 

The Board has long been on record as saying that 
the schism doctrine would not be used to facilitate 
raiding by a rival union. Thus, in cases not involving 
expulsion from the parent organization, the Board 
has refused to consider a disaffiliation vote where the 
rival of the contracting union has actively partici- 
pated and assisted the dissident members. However, 
in Whirpool Corp. (111 NLRB 547, 1955) involving 
a local’s disaffiliation from the UE related to the 
latter’s expulsion from the CIO on charge of commu- 
nist domination, the Board ordered an election even 
though the rival union had called the disaffiliation 
meeting, circulated notices to the employees, and set 
up the procedures by which the vote was taken. 

The Board applied both Lawrence Leather and 
Whirpool extensively in pre-Hershey ABC-BCW 
eases. In these decisions it treated corruption as it 
had communism. However, the Board reverted to the 
pre-Lawrence Leather criterion of unstabilizing con- 
fusion in Hershey. But it is questionable whether 
Hershey really departed from Lawrence Leather’s per 
se test or merely disguised it with equitable phrase- 
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Whirpool was neither overruled, nor mentioned in 
Hershey. Thus, while the criterion may be “un- 
stabilizing confusion,” until the Board overrules the 
Whirpool line of cases sanctioning rival unions’ as- 
sistance to an expelled local’s disaffiliation action, 
the bite of the Lawrence Leather rule remains. 


The Effect of Seizure of Assets on the Schism Doc- 
trine 

The BCW has alleged that the ABC’s seizure of the 
local’s assets intimidates and coerces the members and 
prohibits the holding of a fair election. This conten- 
tion is based on a Seventh Circuit decision, Kearney 
& Trecker Corp. v. NLRB (210 F.2d 852, 7th Cir., 1954, 
cert. den. 348 U. S. 824, 1954). There the court re- 
fused to enforce a Board order directing a reluctant 
employer to bargain with a newly certified union. 
The court found that seizure of the contracting local’s 
assets plus the withholding of benefits from members 
refusing to join the new local precluded the holding 
of a fair election. However, three recent ABC-BCW 
cases are noteworthy for the care with which the 
Board distinguishes Kearney & Trecker. 

The Board has distinguished from a “true” Kearney 
& Trecker situation well over twenty cases involving 
the seizure of assets, offices, and fixtures. While not 
expressly disapproving of Kearney & Trecker, the 
Board has made factual distinctions justifying asset 
seizure where valid distinctions do not appear to exist. 

Kearney & Trecker unquestionably disturbs the 
Board. It represents a court telling the Board what to 
consider when ordering a representation election, an 
area the Board considers exclusively within its juris- 
diction. More important, Kearney & Trecker is im- 
practical when applied to representation cases. Were 
coercion found and Kearney & Trecker applied, elec- 
tions and subsequent certifications would be postponed 
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pending the outcome of court actions for the custody 
of assets. With today’s congested dockets, judicial 
determinations may drag out over several years. Thus, 
if the Board purposely ignores Kearney & Trecker, 
it does so because its primary administrative duty to 
encourage unhampered collective bargaining and in- 
dustrial stability outweighs obvious equitable consid- 
erations. 


CONCLUSION 


Hershey represents an analytical re-evaluation of 
the NLRB’s schism doctrine. The Board, within the 
broad framework of revising its contract bar doctrine, 
undertook a sweeping codification of prior decisions, 
incorporating new elements, and abandoning others. 
When such a re-evaluation is undertaken, it is under- 
standable that loose ends will remain causing dis- 
satisfaction in some quarters. 

Unquestionably the Board’s motives have been 
noble. That corruption and communism are evils with- 
in present day society and the labor movement is self 
evident. Likewise, when spontaneous confusion in a 
bargaining unit results from an intraunion conflict or 
an expulsion, the schism doctrine is a just and valid 
means to achieve industrial stability which the con- 
tract no longer insures. However, permitting assist- 
ance in the disaffiliation movement and equating cor- 
ruption with unstabilizing confusion is no substitute 
for bona fide unhampered disaffiliation by a local’s 
members which creates genuine doubt in the mind of 
the employer as to the true identity of the bargaining 
representative. The Board has been charged with 
balancing industrial stability against the employees’ 
right to choose their representative. To effectuate 
this policy it need not sit in judgment as to the char- 
acter of the parties before it. 
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The Interpretation of Ability 
by Labor-Management Arbitrators 


Condensed from an article by Wayne E. Howard, pub- 
lished in 14 The Arbitration Journal 117-132 (1959), and 
printed with permission from The Arbitration Journal. 
Business address: American Arbitration Association, Inc., 
477 Madison Avenue, New York 22, N. Y. Single copy 
price, $1.50. 


Where seniority is qualified by skill and ability, 
a fundamental problem in interpreting the seniority 
rights of employees under collective bargaining agree- 
ments results from a confusion in the minds of nego- 
tiators as to what they mean by the term “ability.” Nor 
can this question be adequately solved through arbi- 
tration. Not only is the arbitrator uncertain of what 
the parties really agreed upon, if indeed they did 
agree, but unfortunately he may interpret such a com- 
mon term in a way quite different from that of either 
of the negotiating parties. 


ABILITY, CAPABILITY, AND COMPETENCE 


This issue of interpreting ability qualifications has 
been made more complex by the lack of standard prac- 
tice in the formulation of seniority provisions in con- 
tracts. Some contracts qualify seniority in terms of 
“ability;” others use such terms as “capability,” 
“competence,” and “skill and knowledge.” 

Some labor agreements have recognized the issue 
and defined “ability,” “capability,” or “competence” 
in terms of the time necessary for the employee to be 
able to do the work. Where this has been done, there 
seems to be little difference between the meanings of 
“ability,” “capability,” and “competency” in the 
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minds of negotiators, for while the trial periods neces- 
sary to establish either of the above terms have varied 
from eight hours to thirty days, there is no apparent 
relationship between the length of the trial period and 
the specific language used in the agreement. 

Other agreements have attempted to define ability 
by description rather than in terms of the time neces- 
sary to break-in on the job, but these attempts add 
little to clarity or definiteness. Such descriptions of 
ability add little to understanding for they often mere- 
ly substitute the equally misunderstood terms of 
“adeptness,” “proficient,” and “know-how.” 

Where the parties have not defined their terms, 
and there has been no clear past practice to indicate 
the intent of the negotiators, many arbitrators have 
distinguished between the terms ability or capability 
on the one hand, and competence on the other. Compe- 
tence has been defined as an employee’s ability to 
perform the job efficiently or proficiently either im- 
mediately or after a short break-in period. Some 
arbitrators relate it to previous experience on the job, 
and others imply that no training should be necessary 
before attaining satisfactory performance. 

Ability has been treated as a less rigid qualification. 
On the one hand, it has occasionally been defined as 
aptitude or the “ability to learn in a normal period 
of time.” On the other hand, it has been defined in 
terms quite similar to those describing competence. 

While arbitrators have not clearly delineated the 
degree of expertness required by the terms “ability,” 
“capability,” and “competency,” they have clearly 
pointed out the nature of the expertness which is 
referred to by such terms. Arbitrators have ruled that 
ability means the present ability of the employee, 
matched against the present job requirements of the 
job he is seeking to fill. It is not enough that the in- 
dividual may have potential ability to fill the job 
at some time in the distant future. The employee 
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must be able to do all the duties of the job, not merely 
some of them. On the other hand, the employer may 
not consider future prospects of the job as one of the 
elements in determining ability, nor may he take into 
consideration the fact that the duties of the job may 
change in the future. Furthermore, excess ability over 
the amount needed to carry out given job requirements 
counts for nothing. 


TYPES OF ABILITY CLAUSES 


The qualification of seniority by the possession of 
skill and ability on the part of the worker has been 
expressed by negotiators in three varying types of 
seniority provisions: the primary ability provision, 
the equality of ability provision, and the sufficiency 
of ability provision. 


(a) Primary Ability Provision 

The distinguishing characteristic of this type of 
ability provision is that seniority is relegated to a 
secondary consideration. Only where the ability of 
the employees competing for a given position is equal, 
or substantially so, may seniority be considered a 
factor in determinnig job preference. While the lan- 
guage or terminology may differ in various agree- 
ments, the intent of the parties is to place first con- 
sideration upon ability. 

Under these provisions, management has full au- 
thority to compare the relative abilities of all candi- 
dates for job vacancies, and the seniority of the candi- 
dates need only be considered if their abilities are 
relatively equal. Most issues in the application of such 
contract provisions have centered around what is 
meant by “equal ability.” The problems of precision 
in measuring ability have encouraged arbitrators to 
interpret “equal ability” as relatively, approximately, 
or substantially equal. The degree to which manage- 
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ment may differentiate ability depends largely on its 
own tools of measurement. 

Not only has “equal ability” been interpreted to 
mean “relatively equal” or “substantially equal” but 
these terms have been interpreted to mean that the 
difference in abilities of employees must be demon- 
strably greater, if seniority rights are to be avoided. 
The difference in ability may not be so slight as to 
cause doubt or to leave room for reasonable question. 
A minor difference in ability is insufficient; the dif- 
ference must be great enough to mean an appreciably 
superior performance. 


(b) Equality of Ability and Seniority 

The seniority provisions reflecting this view lie 
somewhat between the primacy given ability consider- 
ations in the provisions discussed above, and the 
primacy given seniority in the so-called “sufficient 
ability” clauses discussed below. Their distinguishing 
characteristic, if it may be termed such, is the failure 
of negotiators to indicate whether seniority or ability 
should be accorded most weight. 

There has been no uniformity in the way such 
clauses have been interpreted by arbitrators, pre- 
sumably since even in their own minds, the negotiators 
had not reached substantial agreement on the consid- 
eration to be accorded seniority. The major departure 
in the interpretation of the clauses giving equality to 
seniority and ability arises when the issue revolves 
about substantial differences in the seniority-standing 
of employees under consideration. Under provisions 
giving primary consideration to ability this issue re- 
ceives no consideration in the selection of an employee 
but under a provision giving equality, arbitrators have 
uniformly taken differences in length of service into 
account. 
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(c) Sufficient Ability Provision 

The distinguishing characteristic of the sufficient 
ability provision is that if all candidates have enough 
ability to perform a job to which they have seniority 
claims, it is awarded solely on the basis of seniority. 
In almost every arbitration case studied the dispute 
arose because of the attempt on the part of manage- 
ment to pick the more qualified individual or to read 
into the job qualifications a higher level of ability 
than was necessary to adequately fill the job require- 
ments. Arbitrators uniformly interpreted a sufficient 
ability clause to mean that minimum qualifications 
satisfy the provision. Furthermore, they tended to 
rule that comparisons between employees are im- 
proper under such a provision, and that senior em- 
ployees must receive preference provided they have 
the ability to carry out the essential job duties. In 
applying this type of contract provision, management 
must go down the seniority roster and pick the oldest 
employee who qualifies. 


INFLUENCE OF JOB REQUIREMENTS 


Arbitrators have frequently considered the nature 
of the job requirements as important factors which 
not only influence the degree of ability required, but 
define the type of ability necessary. 

Where a given contractual provision must be ap- 
plied to a broad group of employees which includes a 
cross section of skills from the very lowest to the very 
highest, flexibility of interpretation becomes highly 
important. The provision should be applied in such 
a manner that the risks of poorly trained or inefficient 
workmen on skilled occupations can be reduced at 
the same time that the desires of workers to advance 
as far as their skills will take them can be fulfilled. 
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To achieve this combination of goals may require an 
interpretation that accords strong weight to seniority 
in the lower-skilled jobs and greater emphasis on 
ability in those of higher skills. 

In addition to the differences in skills involved, 
there are a number of jobs in which the degree of 
success on the job is directly dependent upon such 
factors as appearance, personality, or general de- 
meanor. In such instances, some arbitrators have seen 
fit to allow a much broader interpretation of ability 
to include consideration of such factors as color or 
even unusual beliefs, provided the evidence indicated 
that there was reasonable question as to whether the 
given individual could satisfactorily perform the work 
involved. 

Where a given job contains in it elements of safety, 
more is involved than mere protection of working 
rights, or efficiency in company operations, but the 
lives of fellow workmen and possibly the general pub- 
lic. Arbitrators have been loathe to second-guess the 
Company determination in such instances. 


SUGGESTED CRITERIA FOR A PROPER DEGREE 
OF ABILITY 


Many times the particular clause adopted repre- 
sents the underlying philosophy of the negotiators and 
their relative bargaining strengths, rather than an 
attempt to merge the goals of job security, individual 
initiative, and efficiency of the enterprise. Clauses 
adopted on those grounds frequently create diffi- 
culties in application because they ignore the inter- 
relationships between the skill and ability provisions 
and other problem areas of seniority application. 

Most writers on this subject have not laid down 
standards by which negotiators could be guided in 
their choice of ability clauses. The one guiding prin- 
ciple which has been widely mentioned is that stricter 
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requirements of ability should be applied in situa- 
tions of promotions than in those of layoffs. The above 
principle implies that plant efficiency may be more 
easily sacrificed during a period of layoff. Yet this 
is the very period when the company is being sub- 
jected to external stresses and strains, and the im- 
portance of efficiency to meet competition is para- 
mount. The principle of separating promotion from 
layoff fails to grapple with the basic issue of apply- 
ing seniority provisions under all conditions, namely: 
the necessity to achieve maximum industrial effi- 
ciency along with maximum job security. On this 
basis, the degree of consideration which should be 
given to ability is related to three factors which differ 
in each work situation. These are: (1) the nature 
of the job; (2) the size of the seniority unit; and (3) 
the differences in the abilities of the current work 
force. 


(a) Nature of the Job 


Where the levels of job skills are high, management 
cannot take the risk of filling vacancies on the basis of 
seniority as a primary factor, in either promotion or 
layoff policy. Where, however, the jobs involved are 
of relatively low skill, justification of a rigid applica- 
tion of a skill and ability provision becomes much 
more difficult, in terms of promotion or layoff policy. 
Furthermore, where the job requirements are sub- 
jective in nature, as in sales positions, management 
needs the freedom to prescribe what characteristics 
will be considered as ability, whether they are pro- 
moting an employee or transferring him due to lack 
of work in his own classification. Where the element 
of danger is present, the freedom of management to 
choose must be even wider, for the principle of senior- 
ity rights must certainly be subordinated to the safety 
and welfare of all the employees. 
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(b) Size of the Unit 


The size of the seniority unit or district also has an 
important bearing on how much consideration should 
be accorded ability. Generally speaking, the larger the 
seniority district the more attention must be given to 
ability. This is so because of two problems associated 
with large seniority districts: wide ranges of skill 
requirements on various jobs, and less individual job 
security on the part of each employee. 

This problem becomes even more acute during a 
period of reduction of forces. Here, the possibilities 
of bumping rights exercised throughout wide seniority 
districts can be frightening. As a result, numerous job 
changes, untrained operators, double-manning of jobs, 
and a superficiality of instruction leads to low pro- 
duction and astronomical labor costs. This trouble- 
some situation has been aggravated by the mistaken 
attitude of negotiators and some arbitrators that a 
consideration of ability is far more important in 
eases of promotion than in eases of layoff, and a 
willingness to allow employees to move about like 
checkers with only a modicum of ability or aptitude 
present in their claims for positions which are already 
filled. The argument might be advanced that a com- 
pany could more ably stand the difficulties of training 
and developing less capable people for promotional 
vacancies than the stresses and strains of chaotic 
maneuvering of employees under bumping provisions. 

From the standpoint of the employee, the larger 
the seniority district, the less job security possessed 
by a given incumbent. Whereas wider seniority dis- 
tricts may give him more over-all employment security 
the specific job security he possesses is corresponding- 
ly reduced. Thus arises the need for negotiators to 
draw some balance between the conflicting desires of 
workers for both over-all employment security and 
specific job security. Where this has not been care- 
fully thought through, clauses which have been de- 
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signed to create over-all employment security have 
created so much job insecurity that workers have 
questioned the value of seniority as a device for 
maintaining employee security. One solution to this 
problem is to give more consideration to ability qual- 
ifications which would reduce the number of em- 
ployees who could qualify for any given position. 


(c) Differences in the Abilities of the Work Force 


Where differences in ability merely represent nor- 
mal variations in the capabilities of individuals, less 
consideration may be required. Much greater con- 
sideration must be given to ability where there exist 
abnormal variations in a given work force resulting 
from the recruitment of workers under different 
economic conditions or under substantially different 
selection standards. 

While the rigid interpretation of an ability clause 
is no antidote to poor selection policies, it does provide 
a measure of additional selectivity in cases of pro- 
motions, or interdepartmental transfers. 


CONTRIBUTION OF ARBITRATORS IN INTERPRETING 
ABILITY 


The major contributions which arbitrators have 
made in the interpretation of the term “ability” lie in 
clarifying the relatively confused terminology and in 
providing flexibility in its application under different 
or changing conditions. 

In assessing the degree of consideration to be ac- 
corded ability arbitrators have introduced a measure 
of flexibility that the collective bargaining provi- 
sions, themselves, were unable to supply. Even where 
the seniority provisions have been adopted after care- 
ful reflection on the specific problems of a given 
employer and union, they frequently lack the flexi- 
bility necessary for ideal application. What seems 
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needed is more individual treatment of specific prob- 
lems within the framework of the general seniority 
provisions. 

The analysis of arbitration decisions in the area of 
seniority districts is beyond the scope of this study, 
so the extent to which flexibility has been introduced 
into the consideration of ability in relation to the 
size of the seniority district cannot be determined. 
Nor has any study been made of the influence of 
great variations in ability of the working force on the 
consideration given to ability vis a vis seniority. It 
is unlikely, however, that the latter problem could be 
resolved through arbitration, since it is largely con- 
cerned with the negotiation of a particular ability 
provision rather than with the interpretation of it 
through the grievance procedure. 
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STATE COURT HOLDS EMPLOYER MUST SHOW 
BONA FIDE COLLECTIVE AGREEMENT IN 
ORDER TO OBTAIN TEMPORARY INJUNC- 
TION AGAINST PICKETING BY RIVAL UNION 


Condensed from 59 Columbia Lew Review 810-813 (May 
1959), and printed with permission from Columbia Law 
Review. Business address: Kent Hall, Columbia Univer- 
sity, New York 27, New York. Single copy price, $1.50. 


Jarvis Surgical Co. v. Davis, 15 Misc.2d 1035 (Sup. Ct. 
1958) 


Section 876—a of the New York Civil Practice Act 
requires as a condition precedent to the granting of 
injunctive relief in “labor disputes” that specified 
findings be made at a hearing. Although a labor 
dispute is broadly defined to include all controversies 
involving the conflicting interests of labor and man- 
agement, certain labor activity, including picketing 
deemed to be for an unlawful objective, has been held 
to be without the scope of the statute’s protection. 

The question whether a minority union’s picketing 
is for an unlawful objective under state law usually 
turns on whether the immediate purpose of the picket- 
ing is to seek recognition from the employer, thereby 
encouraging the employer to commit an unfair labor 
practice, or whether the union seeks merely to organ- 
ize the workers. Since Wood, New York courts have 
apparently been reluctant to resolve the organiza- 
tional-recognitional issue solely on the basis of affi- 
davits, except in cases where the union overtly at- 
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tempts to obtain a contract. However, in a few cases 
the existence of a collective bargaining agreement be- 
tween the employer and another union has apparently 
led the courts to place less emphasis upon the actual 
motivation of the picketing union and has facilitated 
a finding that the picketing is recognitional in nature. 
In these cases temporary injunctions have been issued 
on motions supported by affidavits. 

The question whether recognitional picketing by a 
union that represents a majority of the workers is 
for an unlawful objective usually depends upon 
whether there exists a bona fide collective bargaining 
agreement between the employer and another union. 
In such cases where a defendant union challenges the 
bona fides of the contract, courts have often placed 
the burden of proof on the defendant by invoking a 
doctrine of presumptive validity. 

The court in the instant case denied the employer’s 
motion for a temporary injunction on the ground that 
the motion papers of the employer did not convincing- 
ly refute the defendant union’s charge that the agree- 
ment between the employer and the rival union was 
collusive. The court held that since the affidavits 
revealed a dispute as to the number and union affilia- 
tion of plaintiff’s employees, resolution of the conflict 
should await the trial on plaintiff’s complaint for a 
permanent injunction. While noting that the union’s 
latest placards appeared to be organizational, the 
court did not definitely characterize the nature of the 
picketing, nor did it make an express finding as to the 
majority or minority status of the defendant union. 
Finally, the court noted that it was prevented from 
granting temporary injunctive relief by the additional 
fact that the plaintiff had endured the defendant’s 
picketing for more than six months prior to the com- 
mencement of the action for a permanent injunction. 

The opinion in the instant case does not clearly indi- 
cate whether the court based its result on a finding 
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that the case involved recognitional picketing by a 
majority union, on the unexpressed ground that the 
case presented a factual dispute as to the majority or 
minority status of the defendant union which could 
not be resolved prior to trial, or, as does not seem 
unlikely, on the belief that the legality of any picketing 
by a union depends upon the existence of a bona fide 
collective agreement with a rival union. 

Since a prime motive for the enactment of anti- 
injunction legislation was to counter judicial willing- 
ness to grant preliminary injunctions against picket- 
ing indiscriminately, it would seem that, assuming the 
propriety of holding picketing for an unlawful ob- 
jective to be without the broad scope of section 876—a, 
the party seeking to take advantage of the exception 
should bear the burden of showing that the elements 
thereof are clearly present. That this burden may not 
be an unreasonable one is perhaps suggested by a 
recent estimate that approximately one million New 
Yorkers are deprived of bona fide union representa- 
tion because of collusion between racketeer unions 
and employers participating in the execution of 
“sweetheart” contracts. Although the doctrine of pre- 
sumptive validity may aid the courts in avoiding rul- 
ings in areas properly left to a labor board’s expertise, 
the questions usually involved in a charge that an 
agreement is collusive would not seem beyond a court’s 
competence to decide. Indeed, two New York courts 
have adjudicated the merits of a union allegation of a 
“sweetheart” contract at a trial for a permanent in- 
junction, and it would seem inappropriate for a court 
to refuse to make findings as to such matters before 
exercising its power to grant injunctive relief. 
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CONTRACTS AND UNFAIR LABOR PRACTICES: 
AN ACCOMMODATION OF POLICIES 


Condensed from 11 Stanford Law Review 565-573 (May 
1959) and printed with permission from Stanford Law 
Review. Business address: Stanford Law Review, Stan- 
ford University, Stanford, California. Single copy price, 
$1.50. 


Plumbers Union v. Dillion, 255 F.2d 820 9th Cir. 1958 


Plaintiff contractor sued defendant union under 
section 301 of the Labor-Management Relations Act, 
1947 (Taft-Hartley Act) for breach of its agreement 
to supply labor in accordance with a hiring hall pro- 
vision. Defendant contended that operation of the 
hiring hall’s discriminatory features would have con- 
stituted an unfair labor practice under sections 8(a) 
(3) and 8(b)(2) of the National Labor Relations Act 
and hence the contract was void. A federal district 
court entered judgment for plaintiff. On appeal to 
the United States Court of Appeals for the Ninth 
Circuit, held, Affirmed (but vacated and remanded for 
retrial or remittitur on the issue of damages). The 
employer’s illegal promise to hire through a discrim- 
inatory hiring hall was severable from the contract 
since it was not the entire quid pro quo for the union’s 
promise to supply labor. 

Section 10(a) of the LMRA provides that the 
“power” of the National Labor Relations Board to 
“prevent” unfair labor practices “shall not be affected 
by any other means of adjustment or prevention that 
has been or may be established by agreement, law, 
or otherwise . . .” But section 301 confers jurisdic- 
tion on the federal courts to entertain suits to enforce 
collective-bargaining agreements. The principal dis- 
tinction between the situation under discussion and 
the question of Board pre-emption of state action is 
that section 301 constitutes an explicit grant of power 
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to the federal courts, whereas the states have not been 
granted analogous congressional authorization. The 
fact that Congress considered constituting breach of 
contract an unfair labor practice but decided to leave 
contract suits to the courts indicates recognition that 
the judicial process is best equipped to deal with obli- 
gations voluntarily assumed. Therefore, there can be 
no doubt that the federal courts have power to decide 
labor contract disputes on their merits. The prob- 
lem—one of statutory interpretation—is whether any 
contract determination may have the effect of “pre- 
venting” or “adjusting” unfair labor practices; and 
further, whether such contract decisions may in any 
way “affect” the Board’s preventive “power.” The 
Dillion court, which failed to consider this aspect of 
the principal case, seems to have felt that no such 
problem existed. 

Judicial contract determinations may actually “pre- 
vent” or “adjust” an unfair labor practice through 
condemning it as a breach of contract, excusing it as 
a retaliation for a breach, or allowing it to constitute 
a defense to a contract suit brought by the party who 
has committed it. These situations may be divided 
into five general categories: (1) cases in which the 
contract forbids conduct prohibited by the NLRA, 
such as discriminatory discharge; (2) cases in which 
conduct required by the act, such as bargaining over 
new employment conditions, is also required by the 
contract; (3) cases in which an unfair labor practice 
which may or may not constitute a breach of the con- 
tract is alleged together with other conduct clearly 
constituting such a breach—as denial of contractual 
checkoff rights and refusal to bargain over them; (4) 
cases in which an unfair labor practice is alleged in 
defense to a breach of contract, either as a justifica- 
tion for breach, or because the contract itself con- 
tained an illegal provision, as in the principal case; 
and (5) cases in which a contract breach is asserted 
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in defense to an unfair labor practice charge. Section 
10(a)’s general terms do not provide any explicit 
answer to the question of whether contract enforce- 
ment or the denial thereof in any of these situations 
may constitute the type of “prevention” or “adjust- 
ment” from which all agencies but the Board are pre- 
cluded. 

Yet the Board’s “power” may be “affected” to the 
extent that the courts might apply different criteria 
and reach different results in delineating unfair labor 
practices. Further, contract decisions could conceiv- 
ably discourage conduct thought by the Board to be 
protected by section 7 of the NLRA or encourage that 
considered to be prohibited by section 8, thus making 
the exercise of the Board’s preventive power even 
more difficult than it already is. Any effect on the 
Board’s “power” would result from the remedy 
granted or denied, thus resting on the substantive con- 
sideration governing a contract’s enforceability rather 
than on considerations of power in the jurisdictional 
sense. 

A minority of the lower federal courts have refused 
to assert jurisdiction even to examine the merits of 
contract suits which involve either determining the 
existence of an unfair labor practice or awarding a 
contract remedy where the possibility of such a prac- 
tice existed or was alleged. This solution seems un- 
desirable, since it would allow the mere untested 
allegation of an unfair labor practice to preclude juris- 
diction and thereby defeat the purpose of section 
301—contractual responsibility. A majority of the 
federal courts have asserted jurisdiction to award an 
appropriate contract remedy despite the allegation or 
- possible existence of an unfair labor practice. With 
one exception, the reasoning of this group seems to 
rest on the simple assumption that breach of contract 
as such does not constitute an unfair labor practice 
and that since the remedy would be based on the 
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breach qua breach, there is no invasion of the Board’s 
power. If it implies that jurisdiction exists simply 
because the source of the asserted right is contractual 
and private, rather than statutory and public, it is 
unsound: the argument for asserting exclusive Board 
jurisdiction in such a case is not that the NLRA is 
the source of the right, but that the court or arbitrator 
is asked to exert power over a subject regulable only 
by the Board regardless of the source of the right 
on which the other tribunal rests its power. Further, 
under the reasoning of this group of cases, the parties 
presumably could fashion enforceable contract obli- 
gations entirely inconsistent with the prohibitions of 
section 8. 

In many of the cases under discussion, the contracts 
have themselves proscribed conduct prohibited by sec- 
tion 8. Since such provisions are traditionally em- 
bodied in collective-bargaining agreements, Congress 
seemingly intended that they be judicially enforced. 
Further, it seems clear that in any contract action 
where an unfair labor practice is alleged in any con- 
text, courts have power to assert jurisdiction and 
determine the contract’s substantive enforceability, 
since the purpose of section 301 is to promote the en- 
forcement of collective-bargaining agreements wher- 
ever possible. Section 10(a) provides nothing to the 
contrary, since the court’s jurisdiction would be apart 
from, not in lieu of, Board jurisdiction over the same 
activity. In accord with the NLRA’s objectives of ad- 
ministrative expertise and uniformity in the adjudica- 
tion of unfair labor practices, courts trying contract 
suits should attempt to follow authoritative unfair 
labor practice rulings in determining whether the dis- 
pute involves conduct proscribed by section 8. If an 
unfair labor practice is found, the contract should be 
enforced only if a judicial remedy would not tend to 
defeat or undermine national labor policy as expressed 
by Congress. 
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The agreement involved in the principal case, which 
provided for an unfair labor practice by both parties, 
would seem to require denial of enforcement as a 
matter of substantive illegality. Such result would dis- 
courage the incorporation of such provisions by the 
parties, who presumably desire to create an enforce- 
able agreement. The Dillion court, however, reasoned 
that the plaintiff-employer’s promise to hire only 
through the hiring hall was severable from the union’s 
promise to supply labor and that the latter was sep- 
arately enforceable. But the very promise being sued 
upon in the principal case could be implied only from 
the illegal hiring hall provision. With its severance, 
no source of the union’s duty could have been found. 
Further, considering collective-bargaining history in 
the construction industry, it is apparent that the con- 
templated exchange was the union’s promise to supply 
labor in return for the employer’s guarantee of union 
security. 

But even assuming that the promises were tech- 
nically severable, the Dillion court should have ascer- 
tained whether the unfair labor practice was so closely 
connected with the promise sued upon that an award 
of damages would undermine federal labor policy. 
If such illegal provisions are to be declared severable 
even where this is contractually accurate, the employer 
will be encouraged rather than discouraged from en- 
tering such contracts. 

However, in light of other aspects of the national 
labor policy, the result reached by the Dillion court 
may have been justified. Evidence indicated that the 
union, for various reasons, was reluctant to deal with 
the employer except on its own terms, one of which 
was the closed shop provision. The union’s bargaining 
power and plaintiff’s precarious economic position 
made it imperative that he accede to its demands. It 
might be argued that plaintiff should have initiated 
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Board proceedings against the union for bargaining 
in bad faith instead of entering the contract, but plain- 
tiff’s business volume did not satisfy the Board’s 
jurisdictional standards. Moreover, even had the 
Board decided to hear the case, plaintiff could not 
have obtained satisfactory relief. The Board had pre- 
viously refused to grant damages even for out-of- 
pocket loss suffered by employers resisting such il- 
legal union demands. Therefore, plaintiff’s only prac- 
tical alternatives were to accept the union’s demands 
or lose his business. Consequently, although the em- 
ployer as well as the union was guilty of an unfair 
labor practice, recovery could be afforded under the 
principle that an illegal contract may be redressed if 
the denial of relief would cause greater injury to the 
public interest than its enforcement. It would be diffi- 
cult to justify penalizing the less culpable employer 
while permitting the union to benefit its own bad 
faith bargaining. 

The policy of section 301 itself—promoting con- 
tractual responsibility—is defeated if a union which 
has bargained in bad faith is subsequently allowed 
to assert the illegal term and to breach with impunity 
a contract it no longer finds expedient. This is par- 
ticularly true where, as in Dillion, the union but not the 
employer is still active; if not deterred, the union can 
employ such a device to injure the interests of other 
employers and the public interest in protecting the em- 
ployees. Therefore, although the court’s application 
of contract principles was tenuous and although it 
failed to examine articulately the policy questions 
underlying the wisdom of exercising jurisdiction on 
the facts before it, the award of damages was not 
inconsistent with over-all congressional objectives in 
the collective-bargaining area. 
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ARBITRATION AND AWARD—CONFIRMATION 
OF AWARD DECREEING SPECIFIC PER- 
FORMANCE OF A CONTRACT FOR PER- 
SONAL SERVICES 


Condensed from 34 New York University Law Review 
961-965 (May 1959) and printed with permission from the 
New York University Law Review. Business address: 
Vanderbilt Hall, Washington Square South, New York 3, 
N. Y. Single copy price, $2.00. 


Matter of Staklinski, 6 App.Div.2d 565, 180 N.Y¥.S.2d 
20 (1st Dep’t 1958) 

Equity courts are loath to decree specific perform- 
ance of contracts calling for personal services. They 
generally cite difficulty of supervision, adequacy of 
remedy at law, and repugnancy to the prohibition 
against involuntary servitude as the bases for their 
decisions. Arbitrators, however, in resolving contro- 
versies arising out of employment contracts will some- 
times give an award in the nature of specific per- 
formance. Since the arbitrator’s award needs judicial 
enforcement if the losing party refuses to comply, the 
courts must determine whether to confirm awards 
which grant specific performance of contracts for per- 
sonal services even though they could not grant such 
a remedy had the case originated in a court of equity. 

Some courts retain their equitable jurisdiction and 
hold that the general rules applicable to specific per- 
formance of contracts apply to specific performance 
of arbitration awards. In a few jurisdictions, the 
courts come to this position because the arbitration 
statutes provide for the retention of equitable juris- 
diction in the motions courts. Other courts, including 
those of New York, in applying their statutes, feel 
compelled to confirm the award even where they could 
not grant the relief had the case arisen in a court 
of equity. 
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Even in New York, which professes to confine it- 
self to the statutory grounds for vacating, modifying 
or correcting awards regardless of any equitable con- 
siderations, the courts have vacated awards on 
grounds of public policy, and for errors of law appear- 
ing on the face of the award, and have modified 
awards for latent errors of fact present in the award. 
These are nonstatutory grounds and indicate a 
tendency to permit the use of equitable considerations 
as a defense to a motion to confirm. 

In Matter of Staklinski, petitioner, the manager in 
charge of production and engineering at Pyramid 
Electric Company, with nine years of his eleven-year 
employment contract remaining, at an annual salary 
of $40,000, was discharged by Pyramid’s board of 
directors. Staklinski invoked arbitration, as provided 
for by his contract, and a majority of the arbitrators 
found the discharge wrongful, awarding specific per- 
formance of his employment contract. Special term 
reluctantly confirmed the award, and the appellate 
division affirmed in a three-two decision on the 
grounds that the arbitration statute required such a 
result. 

Courts which adhere to the position that they have 
no general equitable jurisdiction in considering mo- 
tions to confirm usually so decide on one of two 
grounds: that the arbitration statute requires such 
a construction, or that the arbitration award is merely 
an extension of the parties’ agreement. Both reasons 
are questionable. 

In New York, the supreme court, which is also the 
statutory motions court, derives its equitable juris- 
diction from the state constitution and not from the 
arbitration statute. Although the legislature is em- 
powered to alter the jurisdiction of the supreme court, 
the arbitration statute does not expressly take away 
its equitable jurisdiction. Since statutes which deprive 
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a court of jurisdiction are strictly construed, the 
court should be reluctant to imply such a provision. 

The parties have merely elected the informal rem- 
edy of a board of arbitration instead of the more 
formal remedy of a court of law. A court’s judgment 
is as much in the contemplation of the parties at the 
time of contract as is an arbitrator’s award, yet not 
all judgments provide for specific performance of the 
contract. It is, therefore, illogical to say that all 
awards which grant specific performance of the con- 
tract must be enforced. 

The reluctance of the motions court to use its gen- 
eral equitable jurisdiction make it almost a “mere 
ministerial adjunct” to a board of arbitration. The 
arbitrator is not bound by rules of evidence, nor even 
by substantive law. He may well be unschooled in 
the law and may have limited experience in adjudicat- 
ing such matters. In many employment contracts, the 
arbitrator is specifically named, which leaves him 
open to extra-judicial pressures during the life of the 
contract. Thus, it is unsound policy for the court to 
limit its constitutionally granted jurisdiction in the 
absence of express statutory direction to do so. 

These are valid reasons to vacate the Staklinski 
award on general equitable grounds. The New York 
cases which call for affirmance without discretion deal 
with nonexecutive positions. The New York statute 
vests the control of the business of a corporation in its 
board of directors, who are also given the statutory 
authority to remove any managerial personnel at their 
pleasure. Where the board of directors decides that 
the continued employment of a corporate executive 
is detrimental to the best interests of the corporation, 
and the arbitrator decrees his reinstatement, a con- 
firmation of this award files in the face of the statute. 

Although professing to confine itself to express 
statutory grounds when refusing to enforce arbitra- 
tion awards, New York courts have shown a tendency 
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to vacate where the award is clearly contrary to pub- 
lic policy. New York’s arbitration statute does not 
expressly limit the court’s constitutionally granted 
equitable jurisdiction in such matters. In view of the 
ambiguity of the statutory provisions, the court should 
not relinquish its long-standing power to withhold 
equitable relief in personal service contract cases, 
despite the presence of a scheme of arbitration. Ap- 
plying this view to the Staklinski case, which presents 
an especially sensitive situation arising from the 
executive nature of petitioner’s position in a publicly- 
owned corporation, the dictates of sound public policy 
indicate that this award should not be specifically 
enforced, and the petitioner should be remanded to the 
board of arbitration to assess his damages. 


ANTITRUST—MANUFACTURER’S ATTEMPT TO 
FIX RESALE PRICES BY REFUSING TO SELL 
TO NONCOMPLYING DISTRIBUTORS DOES 
NOT VIOLATE SHERMAN ACT 


Condensed from 45 Virginia Law Review 119-121 (Janu- 
ary 1959) and printed with permission from the Virginia 
Law Review. Business address: Clark Memorial Hall, 
Charlottesville, Va. Single copy price, $2.00. 


United States v. Parke, Davis & Co., 164 F.Supp. 827 
(D. D. C. 1958), appeal docketed, 27 U. 8S. L. Week 
3187 (U. 8. Dec. 10, 1958) (No. 567) 

Defendant, a manufacturer of pharmaceutical prod- 
ucts, established a list of suggested minimum resale 
prices and adopted a policy of refusing to sell to whole- 
salers and retailers who sold or advertised below the 
suggested prices. However, defendant had no sys- 
tematic method of policing its distributors, but rather 
found out the names of noncomplying distributors by 
means of information gained by its salesmen in the 
field. Moreover, defendant did not solicit agreements 
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from its distributors but simply notified them that 
sales would be stopped if the distributors did not 
comply with the suggested prices. A minority of dis- 
tributors failed to comply, and defendant stopped sup- 
plying them. Consequently the Government brought 
this action to enjoin defendant’s practices, contending 
defendant was engaged in price fixing in Virginia and 
the District of Columbia in violation of sections 1 
and 3 of the Sherman Act. Defendant moved to dis- 
miss the complaint on the ground that unilateral re- 
fusals to deal were not prohibited by the Act. Held, 
motion granted. A manufacturer’s attempts to main- 
tain minimum resale prices among its distributors 
solely by refusing to sell to those who fail to comply 
does not constitute a violation of the Sherman Act. 

The Sherman Act has been construed as preclud- 
ing only those activities which unreasonably restrain 
competition. A combination formed for the purpose 
of raising, depressing, fixing, pegging, or stabilizing 
the price of a commodity is deemed unreasonable per 
se. There is, however, a distinction between an agree- 
ment to maintain a re-selling price and a mere refusal 
by a manufacturer to deal with parties ignoring the 
suggested price. A manufacturer may freely exercise 
his discretion as to the parties with whom he will 
deal, and the circumstances under which he will refuse 
to sell. But this discretion is neither absolute nor 
exempt from regulation. If accompanied by unlawful 
conduct or monopolistic purpose, seller’s refusal to 
deal may constitute a violation of the Sherman Act. 
Furthermore, even in the absence of an agreement, a 
seller’s resale price-fixing efforts may be illegal if 
they are too resolutely pursued. Nevertheless, a man- 
ufacturer may refuse to sell to customers who do not 
observe a suggested resale price, and may announce 
in advance his intention to do so. 

The right of a manufacturer to choose the parties 
with whom he will deal, even when the right is exer- 
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cised to discourage the nonobservance of a resale price 
maintenance scheme, has been judicially recognized 
since the Colgate case in 1919. This right has been 
restricted by subsequent decisions so that it appears 
valid only in economically competitive areas in which 
there has been no customer cooperation and agreement 
with the seller. The distinction between allowable re- 
fusals to deal and those which tend to restrain compe- 
tition is rather tenuous. If a court is unable to find 
an agreement, combination, or conspiracy which tends 
unreasonably to restrain trade, it must, as did the 
court in the instant case, allow the seller to determine 
the customers with whom he will deal, and the cir- 
cumstances under which he will refuse to sell. 
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Space limitations preclude publication of complete digests on all 
important material in the Industrial Relations field. A Bibli- 
ography will provide a brief description of the article content, 
enabling you to determine the desirability of obtaining the original 
article. 
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GOVERNMENT REGULATION 


Water-Front Labor 


Condensed from an article by Michael J. Murphy, pub- 
lished in The University of Illinois Law Forun, pp. 65-80 
(Spring 1959). Business address: College of Law, Univer- 
sity of Illinois, Urbana, Illinois. Single copy price, $1.50. 


A former executive director of the Waterfront Com- 
mission of New York Harbor provides students of 
water-front labor and those responsible with proper 
functioning of ports with a review of conditions in 
New York harbor during the last decade and “legal 
problems arising out of govermental regulation in 
the port by a bistate regulatory and law enforcement 
agency.” 

After a survey of the “evil conditions” that existed 
in New York, the genesis and structure of Waterfront 
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Commission Compact are examined. The author then 
explores the commission’s handling of such problems 
as corruption in union affairs and the “shape-up” sys- 
tem. Measures included the registration of longshore- 
men, attempts to regularize employment on the water- 
front through a decasualization program, licensing of 
pier superintendents and hiring agents, licensing of 
stevedore contractors, licensing of port watchmen, and 
a prohibition against public loading. 

“The conditions that gave rise to the evil practices 
in New York may arise in any large port,” the author 
warns. “The New York story may be useful to pre- 
vent an occurrence of the same situation elsewhere, so 
that drastic steps taken in the New York port will 
be unnecessary.” 


UNION ACTIVITY 


Common Law Limitations on Employer Anti-Union 
Conduct: Protection of Employee Interest in Union 
Activity by Tort Law 


Condensed from an article by Alfred W. Blumrosen, pub- 
lished in 54 Northwestern University Law Review 1-29 
(March-April 1959). Business address: Northwestern Uni- 
versity School of Law, Chicago 11, Illinois. Subscription, 
$7.50 per year. 


The question “whether the employee has a right, 
which may be protected through the law of tort, to 
be free from undue employer interference with his 
union activities” is the subject of the author’s analysis. 
He reviews common law precedents limiting the em- 
ployer’s prerogative, and recognizing the employee 
interest. 

Finding that the precedents “are at least in doubt,” 
Professor Blumrosen then presents several tort theo- 
ries that justify limitations on employer anti-union 
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conduct, and “some possible limitations on employer 
anti-union conduct, and “some possible limitations on 
the common law protection which these theories may 
afford.” He offers a statement of “social policy” that 
“will tip the scale for the cause of action, or the 
justification.” 

Problems of judicial administration are also ex- 
amined. 

In conclusion, the author offers two reasons for 
delay in the development of common law to protect 
the employee’s interest: 


First, the overriding impact of statutory regu- 
lation has prevented consideration of many of 
these problems. . . . Second, recognition of the 
employee’s interest has been delayed because of 
the process of legal analysis which puts historical 
considerations in the foreground. The starting 
point for legal analysis is the pattern of past deci- 
sions. When the common law has been fully op- 
erative up to the time for analysis, the process 
works relatively well. But when common law de- 
velopment has been suspended for a quarter of a 
century because of legislative and administrative 
decision making, the use of this case law approach 
poses a real problem. 


COMMUNICATIONS 


To Fight Inflation, Communicate! 


Condensed from an article by Robert Newcomb and Marg 
Sammons, published in 74 Dun’s Review and Modern In- 
dustry 123-128 (October 1959). Business address: 99 
Church Street, New York 8, New York. Single copy price, 
$.75. 


Industry’s communications men have continued to 
“wage their war” against inflation; employees have 
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been subjected to a “barrage of persuasion” unequalled 
since the days of the war effort. The authors here 
survey this “communication in volume”, reviewing the 
themes, the techniques, the methods, the results. The 
thesis would seem to be “that if you want to talk bed- 
rock economics to any group, it’s important to talk it 
in terms of their own understanding and experience.” 


THE SUPREME COURT 
The Supreme Court, 1958 Term 


Condensed from an article, published in 73 Harvard Law 
Review 217-231 (November 1959). Business address: Har- 
vard Law Review Association, Cambridge 38, Massachu- 
setts. Single copy price, $1.50. 


As part of an extensive review and commentary on 
the decisions of the United States Supreme Court dur- 
ing its most recent term, the editors analyse important 
cases in the area of labor law. 

Leedom v. Kyne is “most appropriately interpreted 
as representative of a new liberality in judicial re- 
view.” The note declares: 


The dissent’s most effective attack is on the 
majority’s failure to deal adequately with Switch- 
men’s Union v. National Mediation Bd., a case 
under the Railway Labor Act involving an almost 
identical fact situation. . 

The present fact situation presents an a fortiori 
ease for the application of Switchmen’s; it in- 
volves a winning union, which already had one 
means of obtaining review, while Switchmen’s 
denied review to a losing union, which had had no 
method of challenging the Board’s determination. 
The fact that Switchmen’s was not followed seems 
explicable only as indicative of a change in the 
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Court’s attitude towards judicial review. .. . 
It may be reasonable to conclude that it is adopt- 
ing, sub silentio, the “presumption of judicial re- 
view” which has been advocated by leading com- 
mentators. 


Examining Hotel Employees v. Leedom, the authors 
conclude that the Court’s decision in that case has “in 
effect, been codified” by Section 701 of the recently- 
enacted Labor Management Reporting and Disclosure 
Act of 1959. The distinction between a dollar juris- 
dictional standard and a blanket exclusion is probed. 
“While a dollar jurisdictional standard is based upon 
the importance of the particular business involved,” 
the editors state, “and, therefore, is directly related to 
the importance of the specific ‘labor dispute’, a blanket 
exclusion . . . never reaches a degree of specificity 
which takes into account the significance of the par- 
ticular dispute.” 

The precise fact situation involved in San Diego 
Bldg. Trades Council v. Garmon, note the editors, is 
now controlled by section 701 of the new Act, “which 
seems to permit the states to apply their labor laws to 
disputes affecting interstate commerce over which the 
NLRB has declined jurisdiction.” The article con- 
tinues: 


The Court’s decision, however, continues to 
have vitality in those areas in which the Board 
accepts jurisdiction, and it therefore must be ap- 
praised as a victory for those urging a broad pre- 
emptive interpretation of the NLRA. It fore- 
shadows total state exclusion from the area of 
labor activity neither protected nor prohibited 
federally but occurring within businesses that 
meet the NLRB’s jurisdictional standards. But 
even in this field, it seems certain that two areas 
of state jurisdiction will remain. The first, of 
which violence is an example, is that which in- 
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volves the exercise of traditional state police 
powers; criminal laws not directed specifically at 
the labor field, and health and safety regulations 
are other probable examples. The second is the 
area of union-member relations: Thus, in Inter- 
national Ass’n of Machinists v. Gonzales, a case 
dealing with union-member relationships, the 
Court allowed state action although no traditional 
state interests were involved. 





